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Cap. I. 

Fundamentum A&ionum perfonali- 
um in rem fcriptarum exprincipiis 
fuis ita repetit, ut oftendat , illud ncc 
in contra&u, aut quafi, ncc in deli&o 
autquafi,fed in legis difpofitionc & 
. pro vifione primario, fecundario ve- 
ro, q vatcnus pcrfonales funt , in fa- 
- &o vel deli&o altcrius req viefcerc T 

►Vod prudentiae Legislatoriat in univer- i 
1 fum, ut accurate exequanir, definiat,& 
Mcterminet, quid, in quolibtt cafii e- 
mergente,juf>umfit , h6ym enimeft 
|remaccurareexequi,dcfinhx & deter- 
.minarc. Vid. Mif haei: Piccart adiib.j. 
Ariftor. c. j.p. m. 43. id ipfum Romanae 
ttoftrx inprimis proprium eflc /atis evincit Li.vr.dcjuft. 
(fjur. Quam autcm vclit Lcgislator munus fuum ex- * 
plcrc,omnia accurate, fufficicnter determmandp, non 
tamcn potcrit , e6 quod a&iones & ncgotia humana in- 
^detcrminata, &, obinfirutampenecircumftantiarum; 
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multitudinem>qu*s congcnita humano judicio imfcccil-» ' 
litasnccprjrvidcrcomncs, ncc accuratc definire potcft, 
3 non parum inccrta fint j Id quod fignate admodum expri- 
mit Arift./. Etb. c. 10. num. u. (f feqq. ubi : Scdbincnata du* 
bttatio cfl y qu6d,quamvisaquum bonumjus fit y non cfl tamen 
Jus/ege conftitutum aut /egitimum ,fed juris legitimi torre* 
ftio. Cujus rci bic caufa cfl, quod Lcx omnis gcncralis cs7, 
dc qvibusdam autem rcbus univcrse tf gentra/itcr fracifi 
non fotcfi. Itaquc, quibusin rcbus Legis ~Boctm univerfant 
acgeneralemeffeneceffeef/^idautemef/j ubi non fatis rccle 
ficripotefl, in tis id fumit Lex quod flcrunque cVcnire fo/et, 
non ignorans iSe fcccatum legis , tntereaquc nibihmintts rc* 

acntgotiumfuumagcns. Noncnim Culpalcgjscft, 

ncquecjus.qui Icgcm tulit, fcd natur x rerum. 
Earumcnimrcrum, qu# in adtionem cadunt, 
hujusmodi planc materiacft. gvum iguur, legcge- 

ncra/iter locuta, aliquidevcnit,foftea, frater gcntts iUud u- 
nftcrfum, tunc far eft, quafratcrmifit aliquid LcgisUtor /r- 
gis, & feccavit in co, quod abfo/utc hcutus efl, id , quoddc- 
efl, qttodque omifptm cfl, corrigere, quod ctiam lator legis,fi 
i/Hc adeffct, ita ehquerctur, & de quo legcm tuliffct, pfrafci- 
yiffet i Itaqucqtfumjus cfi tuftum bonum , tum quodamjurc 
me/kts. Demqueb&c&qui bonivis eflacnatura,ut /egiscor- 
rcdto fit, qukaliqmdci dccf/,proptcrea quod gcncra/itcr lo- 
quatur. Haccnimcaufacs%curnonomniafint/egccomfre- 
bcnfa,quoddequibusdam/exferri nonfotefl, ut fromdc* 
flebifcito opus fft. Mci enim nom definitt infinira qucqut re- 
gu/a cil. Jung. MichaeL Ephc£ ad b. loc. num.jo. 40. f*. 
/. m. edition. Bafi/icnf B. bc Thom. de Aquin. ad*. toi^ 
4 /. puAchOTimctaciUufo aftionum 
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humanarum &r cafnum cmcrgcntium varicwte proctdir, 
quodjuftum illud expediatur, aliquando via rccH, cx 
communi&ordjnariarationc,undc reguiare (f erdina- 
rium, alicjuando extra ordincm, oblique, pcr circuitio- 
nes Sc anfra&us, iinc certa & ordinaria ratione , vidcliccc 
(i.) ob rci magnitudinem (2.) cxiguitatcm(3.) obquaJita- 
tem, ubi mduTerens cit, obfcura, intricata, dubia, anceps 
& fc ft inatione indigcns. Indc JCtis diccre folcmnc cit : 5 
Hocteiiilud Hcrum ettrcgul*ritcr , aiiud Autem receptunu» 
efi Jpeciaiiter, hocproccdit per rcguUm , iiiud per exccptio~ 
nem ^cl iimitationem , quas tamen locutioncs qualitatem $ 
ccrtitudinis&demonffrationisa Jure Qvili non exclu- 
dereevincit jCtusde foliditate Juris in quaiiiet materia^» 
»rr///^»^Dn.HenricusHahnius, Ob/crtrat. Ibeorct.pra* 
fiic. Tit. dc LL. num. $. tntert. SH w wX*wp. m. edit. 
tiovifi. i2o. H* e quoque negotioruxn & cafuum varictas 
cfficit,ut, cx ilngulari i^x\ory.zpublicides9ris ) ordinis^falpo* 
ris, odii,urgentts neceffitatis, eVidentis uti\itatis,tvitattonis 9 
imommodi majoris, excmp/i terroris ftatucndi,vctufiatis,(f 
lcgislatoris voiuntatis % aliquid , contra communem Juris 
tenorcm, juftum dicatur, adeo ut nonnunquam haut at- 
tcndamus ordinaria jufhtix vcl injuftitix prxcepta , fed 
hxc /ingularibus illis ocdcrc cogantur. vi<i late & clegant. 
Hcnning. Rennemann. de Prine. Jurispr. Dijp. jo.p.m.^p. 
a Tbc/. /j. us% ad 44. Hxc infupcr a&ionum humana- 
rum ac ncgotiorum varictas efficit , ut Grpies, non attcn- 
tis ftri&i juris apicibus, xquitate alicui fubvenicndum fit, 
qax proindc in Jure civili dicitur bcnignitas , /. /<f. w . dc* 
LL.i.jS. depetit.bercd.hximzmus infin. w. ex.auib. 
4 Auf.major.it $4. pr.v. de bered. in/lit. /. €. §. 3. v. debie 
fuinot. infam. §. caterumttrf.nos tero. infi. dt iegit. agn m 
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fccefbot\lMes?.ir%J.4>w mtndMt.l.jt. prine. $ 1 w. 
Z>^<>/&.xquum&bonum /. /. princ* l. penuit. princ. dcj. 
&JJ.t+.%. 6.dercltgiof.& fumt.funer. naturalis juftitia, 
/• 'S- /• 7' de excufat. temperamenrum, & moderatio , reli- 
gio, mediocritas /. 4. C. adL. Cornel. I. 2f. depignor. I. / j, C. 
deexcufuttor. Grarcis JimWvel Jus co mkivi receptum 
/.#2./.i.r^.fw^W^r.crr././i.</f/&/ir^German.3iai8Pd^ 
t; Cujus fane aequitatis non icientiflimi foium, fed &ftu- 
diofiffimicuenmt Romani, eeu ktis indicant jura noftra 
civilia in hoc,quodvarietati ncgotiorumemergentium 
adeoprofpexerunr, utnonlblumac>iones, pro eo quod 
alicui ex contra&u vel quafi, dcli&ovelquafi/cd&eo, 
quod alicui eX benigna quidam juftitia & naturali acqui- 
tate debctur, prodiderint. Ita cnim difdrtiffime JCtus 
Gajusex lib.2. Aurcor mprinc. I. #. *JeO.&J. OHig*. 

iioneSyGpX a£tionum mattr fiint, aut ex contra&u 
jtafcuntur aut exmaleficio y aut proprio quodamjure y tj 
tfuuv fip* otiSuapi^ 3t{**T0r> uti exponitEccIog/Bafi- 

licutap.t. ex variis caufarum figuris , quscitra 
contra&um vcldcli^tumvariiscx circumftan- 

tiis pbligationcm pariunt > uti has voccs congrue 
<^nit Gothofrcd. pater tdbJ. fivc, ut intcrpretatur 
Jacob.Gujacius adi metum autem.p. erbocediBo 7. verfie. 

ftmm *. p. m. 14J. cjpxcx aliis cdkftorum caufis 
9 qaamptarimis obligationcm pariunt. in ho- 

rdmcenfii coHocandfe quoquc fimr Actiones fN r*m 
SckiPT*^ , H* cnim ipfit, ex jure quodam proprio, mul- 
ta in fc cohtincnt fingukria i regulis juris communis a- 
liena plahe, & abhorrentia. Quid enim ? Annon a com- 
1 noftrinormi alicnum ^lanc eft, experiri 
" * k - a&io- 



Digitized by Googlc 



aftione qvMaffl perfonali contra poflc/Iorem terrium? 
Annon, prarterea, ordinario Juri incognitum eft, turbari 
bonaefidei pofleflbrem abeo, qvi nec rei dominus eft, 
nec ullum aliud jus in re habet ? H*C profc&6 talia funr, 
quar doccre poil*unt,eiTe in Aftionibus PcrlonalibuS 

ill rCIH ScnptlS Jure fingulari rccepta quaedam. For- 
tcan non fine ratione. Qvum cnim a&iones perfonala;, 10 
propter varias ? ex naturaa&ionis intentandae, emergetes 
circumftantias,praefertim perfonae conveniendae,difhcul- 
tatem enormcm fuftinerc vidcantur j Hinc, naturali ra- 
tionc & benigna quada aequitate, contra commune juris 
tenorem, lex profpexit, ut per has non illae perfonae , quas 
principaliter obligantur, pulfari debeant, qvod alioqvin 
a&ionibus perfonalibus domefticum cft, fed infinite tan- 
tumfa£Uqualitateconfiderata, neculla mentione facla 
in libello ejus pcrfonx, quae principaliter obligetur, is, ad 
quem respcrvenit, non tam ex capite poflcffionis , quam 
lucriad cum cx fa&o alteriuspervcnientis conveniri pof- 
fit. Undc & in rem fcriptae dicunrur , qvod gener alitcr r X 
& indiftin&e in rem, fine adfignatione ullius perfonae,ad- 
verfus quam a&io concedatur, concepta fint, quod, 
exemplo aclionis quod mctus caufa ,perfpicuum eft ; Sic 
enimpraetoredixit: Qvod MetusCausa Gestum erit, 
KAtum non habebo. HecedictogeneraliterPraetor&in 
jrem loquitur, ncc pcrfbnam ullam cxprimit, adverfus 
quam illc fitconftituturus, utindicct>ctiamfi quis me- 
tumnoninrulit, fiadeumpervenit, quod pcr vim rne- 
tumveextorfum eft,cum eoagi pofIe,ut,nifireftituat,in 
quadruplum condemnetur,ceucap. feqv. latiusperfequi- 
mur. Vid. Joh. Harprecltt 7#w. IF.Qommtnt. ad. Ttt. de 

A8*n. 
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jtBion. f , onmium nnum. tt.p. m. tfo. In rem cnim icri- 
bere hic nihil aliud dcnotat,qvlmgcncralitcr concipcrc, 
Hubcrt. Giphan. Comment. *d Tit. de Aftion. %.q$ud*m 
*utem2o.p.m.jfS* Itanamquc morisfuine juris auto- 
ribus vetcrum, ut,quod gcncralitcr , &fmc perlbnxex- 
presfione, fieret, id in rcm fieri ipfis di&um fi t,erudite o- 
ftendit Francifc Duarcnus Ad. I. Jurugentium 7. d. $. 
paclorum uutem S.p. m. edU. Lugdun. 7S. Jung.Bcrnhard. 
Sutholt. dijfert. 17. Apbor. 2$, & Joh. Calvin. in Lexie. Ju~ 
11 rid. J>oc. Aclion. in rem fiript. ut hinc adco patcat , non 
{atls caufx efle Johan. Corafio, quamobrem tam in /. n 
Mije. c. «12. quarn ad Tit. de reb. eredit. tn prine. num. jo. 
tam operosc indaget, utrii a&ionec hx inde dican- 
l rcm fcr iptac, quodrem fcquatur,an ideo rcm comi- 
ccntur,quod in rcm fcriptx fint, quippc quod cx his aper- 
tum fit, defcendere hanc appella tionem cx more diccndi 
1} veterum. Coruequens his eft,ut dicamus, principium et 
fendi a&ionum in rem fcriptarum non proficuci cx con- 
tra&u velquafi, autdxdeli&o vcl quafi perfbnae princi* 
! paliter agenti obligatae, fcd cx mcra legis provifionc. 
Idco enim funt & dicuntur jn rem fcriptat, quia, ex gcne- 
rali fua conccptione tc fcriptione Jex indulget aftori , ut 
ipfiliceat,nullohabitorc(pcAu&fti aut contradus aut 
deii&i vel quafi pcrfonx principalitcr obligat*, contra 
tcrtium poffidcntem aut dctentarbrem agerc fsTeqve 
cnim idco pulfat detentatorcm a&or , quia alter, a quo 
rcm ipfe tenct altcri aliquidfecit, deliquit, autcum eo 
contraxit * Hoc cnim mcrc perfbnale eft , nec ad alte- 
rum tranfire poteft,led ideo ipfum pullat , quia Lcx , ex 
berugnitatcquadam,a&ori profpexiteique indulfit, ut, 
;£pofiti perloni prmclpaUtcr obiigata, dctcntatorem 
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convcnirc poflft. Cujus equidcmmiocx fupcrioribu^ ij 
non peteftefle oblcura, Inhunianumenime/Iet, & ini- 
^vum,jusejus, quifactoaut deli&o alterius patitur, in 
perfona l«deiitisftri<ae h*reredcbere,atque adeo firpies 
cum pcrfbna e*tin£ta vel difficulter convenienda flmul 
cxtingui, nec pertingere pofle ad tertium,qui lucrum aut 
commodumcx fa&o aut delido aitcrius percipit. Nc 14 
ramcn haec arquitasin cerberinam degeneraret , & nimis 
lateaba&oribus extcnderctur , aut injufte ufurparetur, 
ideo Leges tcrminos certos pofucrunt hifce a&ionibus,. 
quos cxcedcre, aut,pro hibitu fibi, ex quovis fa&o aut dc- 
lidoaltcriusjveiquafi, hanca&ionemfumcre, nemini 
licct. Qyjnimo Paul. dc Caifaro /. fupr. tr noi>. tni. fi ter- *$ 
tius vieinus j. de aqV,pluv. arcend. §. fi qnts prius i.pa^. m. 
17. hanc inter a&ioncs mere pcribnalcs & in rem fcriptas 
ponit d^rcntiam,quod hae non compctant alicui cx fuo [ 
contra&u vcl quaft, fcd ex difpofitionclegis, occafionc 
. *ci i Ular vero compc tant cx fuo contra&u vcl quafi, cc- 
iamfi , occafione rei , fint contraft* , ut, quia promittis 
mihi vcl vendis aut donas rem aJiquam, nec tranieant in 
linguiarem fucceflbrcm illius rci fine ceffione. £x quibus iC 
ficinfero: Cujuscunque attionis natura (f effentia confiftit 
9* eo, ut nuliamfaciat mcntionem aut confidcrationcm con* 
tf»Busfa£iiautdeitBi^elqvafi % illa nonpoteslpro funda* 
mento agnofcere fattum aut de/iclum Ttel quafi. Atqui aU 
ffionis perfbna/is inremfcriptanatura & effentia confifiitin 
eoyUt nuUam facli,c$ntraclu4 aut de/icJt lel quafiaut a/tcujus 
fcrfona mentionem aut cmfiderathnem faciat. E. Aclio 
per/ona/ts inrem fcrtptanonpotesl pro fundamento agnofce* 
te contraBum^faBumaut deli8um,velquafi a/terius. Ra- 
uo confequcmi* in propatulocft , ^uia exfundamento 

cujuscj 



' cujusqj a&ionis cognofcitur cjus natura. Minbr ad ocu- 

xj lumpatet exillis,quaenum.r. propoftii. Atquiha?copi- 
niopraralterailla,quaeprincipium eflendi & fundamcn- 
tum primarium haruma&ionum ih contra&u vcl quafi, 
delicto, vel quafi, aut faclo altcrius requicfcere vnlr, ledu- 
lo in praxi &: theoria tcnenda, ne, dum contra fentimus, 
feneftram apcriamusluculentamlitigantibus confugere, 
citra Jus & neceffitatem, ad remedium A&ionum in rcm 
fcriptarum, aut hoc ipfb iHorum opinionem adftruamus, 
q i in rrunu 8c arbitrio Judicis fitum efle credunt , quan- 
do& quibus a&ionibus qualitatem adUonis in rem fcri- 

18 ptaelargirivelit. Qvaeomnia evitantur, fi in disquifi* 
tione,utrumadiofitinrcmfcripta,non ad contradtum 
vel quail, deli&um vel<juafi, fed ad meram legis volunta- 
tem & proviiionem rccurramus,ka ut,ubi hsec abfit,actio 

ip quoque in rem fcripta ccflet. Habct ccrtc haec opinio 
autorem, non qualemcunqueconje&uram noftram , fed 
JCtos ubique nominati/hmos & probatiffimos Jacob. 
Cujac./*f . (f pag-fupr. cttat. ubi difcrte : Hicduo notanaa^ 
funt (j.) Non omntm attiancm in perfonam ita fcribi , ut quLs 
dicat y adverfartum fibi darc y aut faccre oportcrc y fcd (f aiiu 
modfSy nt puta vcrbu itt rcm dire&is (2.) Non omncm aftto- 
ncm in fcrfonam cffc cx contraBu vct <juafi y autmaieficio Tfd 
muafhfcdcx aliUediBorumcaufts fuamp/urimis j Namnct 
aclio quodmetu* cau/a,pergit^ nccdedola, qua in perfonam 
fitnty ad contrathtmltcl quaft , ntalcficium >el qVafi rcftrri 
poffunt. Andr. Tiraquell. de RctraiB. Itgnag. Tom. 2. f. #» 
Giofj. 0 num. 6.p.m 210. ubi ex hac ratione adlerit ac"Ho- 
ncm,quje proretraclu lcgali competit, efle in rem fcri- 
ptam,quianulluscontradusvelquaii intervenerit inter 
cmtoxcm&coniangvincujB, cx cjvo wiri poffit A£io 
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peribnalis. Jacob Menoch. Conftl. Sjf. num. i. pag. m. 14 a 
Exqvoctian*fa&um,ut Uluflritfimtim Regimcn Duca-20 
lcSaxo-AItenburgenfc, qvumTirius, pecuniamutuo 
&mtiaCajo,prardiumemerct, liludque poftca Scmpro* 
nioveruderct , ncc tamen pecimiam acceptamfolverer, 
Cajus vero creditor aclionem in rem fcriptam , contra 
Sempromum poileilorem & detentatorem prardii , pecu- 
nia Caji aTitio emti inftirueret, Sempronium ab aclionc . 
intentata juftiflimc abfolvcret, Cajoque conditioncm 
certi compctere judicaret, qvae tamena&io ip(a in jurc 
noftro nufpiam in rem fcripta audit. Maluit itaqve 
laudati/nmum illud Regimen Sempronium prardii dc- 
tentaremabfolverc , quarn adtiones perfonales in rem 
fcriptas multiplicare, aut fcneftram litigantibus cum ma- 
ximo bonae fidei poflcflbrum periculo,iinecaufa & ulla lc- 
gis proviilonc, attingere innocentes , ceu edocucmnt me 
colle&anea Viri Iliuftris & GenerofijfimiDoMiui VOLF- 
GANGI CONRADI a THUMBSHIRN , Laudatijftmi % 
iliius Kegiminu Confitiarii intimi ac Canceliarii ionge Emi- 
nerJiJpmiMcritiJfimi, Oomini acPatronimei fubmifsa Vene» 
ratione afernum fujpiciendi , Cujut aujpiciu mein principiir 
btfceCf totamateriafelicitcrproceffiffenon diffiteor, & be* 
neficium boccegratuftmk mente agnofco. Rclinquitur cr- u 
go fundamentum a&ionum perfonalium in rcm fcripta- 
rumQvA Talivm requifcereuniceinprovifioneacdi- 
fpofitione Iegis , JDico Qva Talivm. Dupliccmenim 2i 
Jbac a&ioncs involvunt refpe&um (1.) qvatenus funt in 
rem (criptae i. e. quatenm, aosquc ulla conllderatione pcr- 
fonar principaliter obligarac, contra quemvis pofleflbrem 
attt detenta $orem reii compctir ex lege , d u&u aequitaris 
naturalis, &c benign* juftitias, ita difponente(i.) quatenus 
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i . ; 

fcrigine fua Iunt perfonalcs ; In Iroc enim refpcftu pr* 
ftindamcnto fuo habent fa&um vcl deli£him altcrius, 
quia adhonumperfonalium proprium eft oriri ex jiire xi 
rcm,& pro fundamento fuo reputare fa&um vcl deli&um 
alterius autquafi. vid. JCtum confiimmatifllmum Dn. 
Georg-Adamum Struvium , DoBorcm mcum laudatiffi- 
mum^piaque rccordatione pcrpetuo T>enerandum y cui y cum 
'*} futSy atcrnum benc fit opto, S. J. C. Sxcrc. 46. tbcf 64. Con- 
cordant cum hac fentcntia, & duplici A&ionis hujus con- 
iidcratione dxa&e PauL dc Caftro. loc.praaUeg. & DionyC 
Gothofred. adl. citat.fi tert. 6. §. aaua p/uv. areendalit. % 
Huc quoquc pcrtincnt, qux tradit Joh. Schneide^m. ad 
$$t. dc Adhon. %. omnium /. num. to.fag. m. edit. Argent.640. 
£htadam denique,2AX,funt aftiones perfonalcs in rcm fcri- 
pta, qua y refpe8u ipfius contratlus , Vel quafi ',mateficii y De/ 
yuafi, ex quibus oriuntur, dkunturperfina/cs, at *vero quia 
competuntcontraquemcunque fojfeffbrem t>ct defcntatorenf 
24 dicuntur tn rcm fcripta. In qvibus nihil defidero , nifi 
x quod Autor hic contra&um vel quafiiinter cxtcra,pro 
fiindamento harum a&ionum reputet, qvum tameri 
aulla harum aCtionum ipecies eundem prq principio iibi 
adfumat. Sufficit ergo dicerc, hafce a&iones, quatenus 
pcrfonalcsfunt, infe£ovel dcU^o altcrius aut qvafirc 
quicfcere. 

Cap. IT; 

Naturam atqve eflentiam A&ionunu 
inremfcriptarumcxplanat, eaqve 
ratione de foro ejus competcntc 

difqvirit. ; 
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SIc crgo, ©ccafione fttndamenti A^iontimin remlcri- 
ptarum prsemisfi ,naturam illarum ruditer accepimus, 
quxfequentidefinitionc erit penitiiis indaganda: fcili- 

cct: A&io in rem fcripta eft A&io qvaedam 

{>erfbnaliscum appofito, cpmpetcns, ex jxcu- 
iari Jcgis provifione, du&u seqvitatis bcnignx 
JuftitKe, ci cui ex fadto vcldclidto akerius ali- 
qvid abeft,quod abalio nontcneri fpecialitcr 
intcrcft, contra qvemcuhqvc etiam bonae fidei 
poflcflbrem& detcntatorem ejusqve fiicceflo- 
ram fingularcm, ad tradendura id qvod abeft 
cum pmni caufa & intercfle. Dixi (i.) Acno 

qvmdam Person alxs. Qyia oritur cx jure ad rem, fa&o 
fciLvel deli&o altcrius, quemadmodutn fiipcriori cap. 
numer. n. expofui. Dixi Cum Att^osnro, ac)c*dud€n- 
<ksmercpcriondcs ; Adioncs enim ki pcribnam aliac 
funtomnimodo, i„c* vi ipia & fcriptura in perfonam, 
aliaeviipfain perfonam, fcriptura tamenin rem, qualis 
cfrhaec A&io noftra. Jacob. Cujac loc.&pAg.fupr. cit. 
tcLilr»s* Obfcr*. cAp.17. p.m. iri. Qyo ipfo excluditur 
Glo/Ibgraphonrm opinio in L j. *d cxhtb. & Ahbi com- 
mun. qui, pnerer adiones pcrfonaks , realcs & mixtas, 
comminifcuntur quartam adtionis Spcckm fcilicet in 
rcm fcriptarum , ac proptcrea jure foo mcrito poenas 
dant Joh. CorraC Huoert. Giphan. Joh. Harpprccht. loc, 
fiipr. citar* Ginrad. Rittcrehuf ArnokL Vinn. Add. fj 
tmnium i. Etiamficnim rcm jugitercc«ii«cii-tur ipfani, 
^ontamcn ideo quartam a&ionis fpccicm confhtucrc 
pofluntj Hgecnim nonxx naturajllorum fed cx acci- 
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cknti pro\*enic ; Di/erfaru autem Lp eciem acciderttiii 
nonconftitucre oflendit Accurf. Lfinal. §, qvoties x.dt 
publ, Jitdw. &c§.fin Al.de J. P. Dixi ($.) E.\ Peculiaju 

LE'iIS PROVISIONE DUCTU itQVlTATIS et Benion.e JllSTr- 

ti.e. In hoccnim rcquiefcerc fundamentum hujus actio- 
nisquiralis proprium Sc pcculiarc fuperiori cap. a num. 
ii. usquead num. 11, ofrendi Jatiik Hinc etiameir,qv6d 
Alexand. Trentacinqv. /. 2. vAriar. Jur. refol. 2. num. 
f.p. m. cdtt. novif FrAncof. 177. nuliam rationcm aliam 
redderepoffit, cura&ioqvodmetus caufa contra potfei- 
forem tertium detur, ex intcrdicr.o autem de vi & vi ar- 
mata contra pofleilbrem tertium agi non poffit , quain 
junc,quodilIafitinremfcripra , intcrdiCtum vero non. 

- Dixi ( 4. ) Ei cui Ex Pacto vel delicto Alterius Ali- 
qvid abest. Hoc namque competit ipfis non quatenus 
in rcm fcriptis , fed quatenus funul perfonales funt , ceu 
fuperior.cap. num. 2.2. eKpofui latius. Hoc ipfo vcro. 
dirfcruntarcalibus,qu* pro fundamento habcnt Jus in/ 
re , bte fttttgltcfee iXcc^f / i. e. poteftatem circa rcm con- 
ftitutam , qux rem ipfam adficiat. Vid. laudaci/I Dn. 
HenricHah. Tr. de]ur. rer. Concluf. 1j.14.fiqq. U ejus- 
dem Ammad-pcrf ad Bcrnbard. Sutbolt. difficrt. 4. Apbo* 
rjfm z.tfj. cujiisquintuplcx fpccies (1.) Hacreditas fcu 
jus Hercditarium (2.) Dominium in fpecie fic di&um 
($.)Servitus (4.) Pignus (f.) Pofteffio,per vindicias Dn. 
Barthol. S>r«r*dcndorfTcri & Dni. Bnochii Glaeferi invi- 
&a ftat ab au/ibus acerrimi viri Doetiflimi Dn. Jacob. 
Bornii difcrtat. inaugur. de quintupltc. Jur. in re. Dixi 

6 ( ) Qvod ab alio non teneri specialiter interest. 
Ratio in propatulo \ Qyum enim haec adio infe conri- 
neat qvacdam, contra communis juris rationem, idco 
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fton in qir libet re minima locum invenit, fcd praefuppo- 
nitintereflequoddam rnajus. Dixj (6.) Contra o^vem- 7 
euNqvH etiaM bonj€ fidei possessorem. Pcr hoc enim 
naturam A#ionis mcrc perfonalis cxuit, qvam in csetcris 
rctinet Anton. Fabcr. 2o.tonjecJ. 10. CWald. Hilligcr. 
in Doncli enttcl i. to. c. 2. in not. ///. G. ut adeo fruftra Ja- 
borct dubitandoBartoL p.t. v. nov. ttt. dc A<fr>. (f *qv. 
/iut>. ar<e»d,inl./tfeft. 6. %.fi qvisprtusnum. 1. pag.m. edit. 
Baftl. tjj. pcrfonalcm eflc hanc adVioncm adcoquc rran- 
fire no pofle ad cjvcmlibet pofleflbrem fingularem, q vum 
hxcfudirlerentiarx>tiffima, & prsecipua, qu* hanc ab 
aliis a&ionibus mere pcrfonalibus feparat. Habct cnim 
hoc ipfo efle&um mere rcalis, ex qvo adrlcit rem, & con- 
tra qvcmcunqve ctiam bonae fidci poffeflbrem datur l.fi 
veimetum j. Cod.de bu, qvttvi metusve cdufa. i.item fi: §. 
q*4ndo quodmeu cauf. vid. Dn. Carpz. Refponf. Jttr. 
J Rejponfg. mtm.i.pag. m.io6j. ubi difertiflimc argu- 
mentatur, a&ionem ex retra£hi conventionali, non e£ 
fe in rcm fcriptam, qvia rcm ipfam neutiqvam adficiat, 
n e c contra tcrtium pofleflbrcm competat. viA/.^.f esl 
«ntem ptrfwAit* r- ad exbtbend. /% Qloff ubi oftendir, 
a&ionem hanc,refpe£hi rei ipfius, fcqvi naturam a&io- 
nis rcalis,&deeaidemjudicari,qvoddcipfareali. Jung. 
Pctr. Surd. Confii. 5'?- *" m !*• Differunt per hoc ab g 
a&ionibus perfonalibus onuiino talibus, fubfldiariis & 
mixtis, qvod nulla harum contra pofleflbrem rertium 
compctat vid. Jafon. ad §. quddam J. dt A. num. 22 Ma- 
on Dccifion. Florent. 102. num. jj. laudari/T Dn t sl 
p StRUvius dtS. Bxcercit. 46. tbef 66 Joh. Schneide^in. 
ioc eitdt.tf add.%.qvzddm. nttm f p m soo. Wilhelm. 
LudvclL adtttndem $. nm.± qvamvis, ratione cftc&u$ 
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(nonautonrat!o^natur«faae)4um effe&um rcalium 

participant, & tamen perfonales manent , mixge appcl- 
lari posfint a#iones in rem fcriptae cun> Dn. Henric» 
Hahn, obferltat. ad Wefcnbcc. ttt. dc Judic. num. f.pag.tn* 
% ySj- circ.jin. Diifent. Kobert. Marant. Tr, dc ordin.judi- 
cior.p. 4. diffin&,j. num. 2. pag. m, edit. Colon, Agr/pp.6o, 
ReinhariBachov.7>. dc Aaion.D.*abcf.t m $ comm.*4 
Infttt.adf. cjutdam affiones 20. de AcJton. qui naturan^ 
mixturam illas habere, &fic omnino mixtas appellanda* 
cfle contcndunt, ex ratioue, q vod oriantur ex contra&i* 
bus vel quafi, ex maleficio vei quafi, & hoc refpe&u di- 
cantur perfbnales,cxinde vcrb qvod contra qvemlibec 
pofleflbrem dcntur , diei iilas reaies. Hinc ratio colli* 

(eficiovel<poafi& competit contra Yvemcunq+e pofjeffbtcm 
tertium % iilacsl mixta, Atqviaftt* in rem fcripta. E, Et 
major&minorlaborant; {i. < nego Majons confequen» 
ciam; Ad id enim,ut a&io dicatur mixta natura fua» 
non fufficit, participare effc&um realium, Ccd rcquiritur 
infuper, ut induat naturam actionis mixtar, q vxeft, con- 
ftare partim ex jare in re, partim ex jure ad rcm. Aft 
in a&ionibus noftris in rem fcriptis,nil inveniri Juris in rc 
fupr. num. f. oftendimus, Dcinde & primum mcmbrum 
minoris, conftarc a&iones noftras ex contractu vel qua/t 
falfum cfle cvicimus,per ea qv« cap. priori n. ult. adduxi- 
I» mus. Confequitur ex his,(i)n6 ncccflc cffc in omni libcllo 
a&ionis in rcm fcript*exprimcreautoremautperfona, 
cx cu jus Bk&o vcl delido aut qvafi abfit a&ori res i tcnio 
poffetefedfufficcre ur dctermiinetur gcncralitcr,rcmi 
detcntatorc poflcflam abefle fibi excausa, v. er. metus, 
ta,nccpeccndumcflcmc Jushabere, in re,fed rcum fa- 



ccrt,vddarCopotrreTe,Platea 4d. j. ttcm a&io Inft. </o 
Attion. num. 4. & CagnoJ. adrnb. de reb. cred. n.fj. Con- 
fcqvitur(i)faccrea'£tiones in rem (criptas intentatas ut 
plurimum rcm litigiofam,itaut,lite pendentcres con- 
trbverla ncc alicnari, ncc in ei qvicqvam immutah pos- 
fit ac debeat. Qvod fi enim, mota adione real i,res dici- 
' turefieftakrigiofi^qvemadmodumunoore fatentur o- 
mnes Bartolus & rehqui in hu /.#. de litigiof.&.inAvtben* 
t'(c,litigi* eod. Fclin. in cap. delitta X. dcfor. compet. ». 7. 
ibidemqucParis.if.//. Ergo & mota h3c a&ione perfo- 
nali in rem fcripta diatur contra&um vitium litigiofi, 
qvia h*c ipfa participat effedhim a&ionis realis,pcrca 
qvx n. 7. propofita funt , & ita in terrAinis confulit Jacob 
Mcnoch. ditt. ConfiL gjg. num, /. in cafu qvo Illuftris Do- 
mmusHieronymus Spinula movit judicium contra II- 
luftrem Dominum Fabritium fupcr jure pradaflonis in 
emriottccjuspartisFcudiqvamvcndiruriiserat, Petiit 
cnim,ut & velicr vcndcrc fibi tanqvam confocium & fan- 
gvini jun&o vcnderet,qvemadmodum L.L. feudalibus 
cautum fit > Qvum vero, lite fiiper hoc Jurc praelationis 
pendentc , vcnderet praedi&am feudi partem Fabritius, 
confuluit Menochius^feudumhoc,pcradionem in reia 
fcriptamintentatam,fa£tum fuine litigiofum^ adeoqvc 
rcvocandamcnealienationcm pcndentc lire fadtam. Aft 
h*cMenochiido&rinaperpetuanon eft,ncc in omni- 
bus fpecicbus a&ionis in rem fcriptac proccdir, interdi&a 
fiqvidem, cxcepto interditto de vi , funt aftiones in rem 
fcript*, nec tamen vitio litigiofi rem adficiunr, Ratio 
cft,qviadereqvifitis fubftantialibus vitii litigiofi cft,ut 
dc dominioipfiusreidire&ovcl utili qvxftio rnovcatur, 
per Avtbentic.iitigiof. ibiqveJoh.Sichard. Jung. Brifibn. 



m lexic. Jur. Ch. vcrl. littgiofa res, Bent fn Tr. M tt fefll 
Pradation Ober 23crgU<J 9?C(j>tett^./ *.7*. Nonvero fi dc 
aliqvofalrcm jurerealicontendatur. Tumcnimjus qvi- 
dcm in judicium dcduefcum cfficitur litigiofum , res vcro 
ipfa, cui hoc jus in hacret minime eft litigiofa, veluti, poft 
D.D.muItos, ftatuitDn. Bencd. Carpz. /. t.Refionf. Jur* 
tit. ta. R. 1*2. n. a.$.pag. **• *?7- & /• * »■ * ^ 
nt.rf j.Jn qvam Scnrentiam^poft allegatos ibidem 
Dd. qvam plurimos , confuluit etiam Rcgncr. Sixtim 
*pudMagn/f, Dn. Chriftoph. Philipp. RichtexumyC/»» 
longe ExctUentisfimum Doilortm ac Patronum noftrunu* 
fempiternapietatt Oh/ervandisfimum Tom.f. ConpLj.n.n^ 
fecfv. pag. m. nj. m qvxftione ardua, £)b tU OUtttt* 

faoff f/trrnir (Tr wtgtn&ftmm&te Confens, Ztttfknr 
$}fantom<$rn ofrrr an^e rti Extraordinaxie Qtor4ngnftf' 
fil fo grgrn ftr t>on rtmm lattottfyttn wtgtnmmtn 
wctben mocfjfcn/ ftcfc ouff cm oDcr onfccrr mrtfr bcttagm 
n>Arftr/<ntcgot fcGwrtrn&rr SXrd^f frrtfgnng-mtf fcrn Alic* 
nationum Dcr itfcnun&Unfmftaft ung ttn&2ltt*ffrtmm$ 
l>rr Wtittt untr£6dittt forffa|rrn/ot>rr it eum qvadan* 
cautela t*tr ^r£n#itfrr fcrrmaffcrr t>rrfauffm/t>rrpfdn^ 
fcrw obtt btn 3Brtfecrn tmiy Socfjfrrn fo(c$r SSrrfc^rtt* 5 
tunjauffrtc^rcnConrf / tteft ftr £&uffct/ Hypothccarii* 
«uclj H3etf»cr ttnb STocfjfrr ntdjf $effyibtt wflr&rtr > Iden* 

refponderunt etiamScabini Lipfienfesin caufa Auguftr 
§fribtttitot$ conrra Jaeob<£r&r n*@Mtt&t3rre tuQttf,**; 
Mcnf Jan. 1659. apud Dn. Carj>z. hc.fupr. cttat. pag. 
Qvum crgointerdiftorum objedtum non fit dominium 
utile aut dircctum, fed poflesfio vel qva/i , Nec cnim irrr- 
peditjconrinere qvaedam interdicta cauiam proprietaris* 
qvum pi obc diftingycndum fit inter caufam proprietatis. 
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& proprictatcmiplam vid. cleganr. J*fr. Mcier. m C. J.A. 

tdtit.de interdift. $. tf t (cq. pAg. m. edtt. Argcnt . priftin* 
m4.fc1j.te. Dn. Henric. Hahn. ibid. p. 77/. hinc fequitu* 
ouodnecmterdi£ta,&fic nec omnes a&ionum in rem 
^criptarumfpecics^cereposfintrcmlitigiofam i.e. cffi- 
cereutncrcscontroverfalite pendente yel oppignorari 
velalienariposfit, Jung. Andr. GaiJ. /. Obfcrtt. t. ug. n.s. 
pAg. m. 209. Conieqvitur cx antca di&is (3) quod adtio in 
remfcripta &a&io rcalis, quoad fbrum, aequiparentur 
proinde judcx inter litigantes dcbcat efle judex rei fitae 
pcr tcxt.incAp.dileclus tj.X. dc for. compct. &* LfinaL C 
ubi in rem a&. Andr. Tiraqvcll. loc . citAt. n. tj. Vincent.de 
Frmch. DecifiNeApo/itAn.fp.n./' & 6. ubi hanc fcnten- 
tiam firmat autoritate confilii Neapolitani, quod judica- 
vcrititaincauiaBart.Goriani&Petri Ang. Stricagnoix 
civiumCatanzarieniium, intcr quos controverfi, intcr- 
ccflit dc jure congrui.Qyumque Judej; ci vitatis Cotroni, 
ceulocireifitae,dccrcviflet, controverfiam illam ad cu- 
riam Cotronenfcm pertinerc , appellatum fuit ab hac 
fentcntia ad Curiam magnam,qux remi/it caufam ad 
judiciumloci,originis & domicilii,& contra&us Aclo- 
ris&rci. A qvo dccrcto qvum ad Sacrum Coniilium 
Ncapolitanum appcllaretur, decifum fuit benc judicaflc 
curiamcivitatisCotroni, adeoque caufam remiiit ad ju- 
dicem ci vitatis illius ccu rei fitae. Qyam fententiam, poft 
Ponormitan. inc. defbr. compct. n. & Rjcc. p. /. Decifi 
NeApol.-j? fovctctiampralaudatusDn. D.Struv. Exerc. 
S.J. GiX tbefisi. in fin Diflcntit Johann. Zangcr. Tr. dc 
Except.p. 2. c. t. n.jit. pAg. m. to$. qui cas non in loco rci 
fitx fed domicilii pofleflbris inftituendas efle cenfet , fuis 
nAturAmpcrfonslu Aftiontinon exuAnt. Non cnim bas a- 
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Bionesinterium poffcfforem fetpl , fvod rem metu extor* 
tsmjferlpum Aut Anima/ ft>od noxUm commifit , posfidcAt % 
aut detineAt^fed qvod luerum tnde percipcre 7>idcAtur 
rem metum pAjfo non rcftitUAt, Aut fervum vel animAl noxt 
non dcdAt } tfood utrun<ft>e pro deliBo babctur, qvamvis cri' 
mine initio caruerit, pcrtcxt. & ibici. allegat. Qvum ergo 
naturama£tionummixtarum non habeant a&iones in 
remfcriptx,(cdperfonaIeslint,utinosipfimet fupr. n. 8* 
deducimus,feqvi indubitatc eas proponendas eiTe, non in 
Joco,ubires viextortaeft,vel fervus vel animal invcni- 
tur,fcdubiis,cumqvoagitur,domiciJium habet,vel in 
loco delidi,fi ibi deprchendatur. Hinc ratio colligen- 
di: ^uacunque aBio babct QTretinet naturam meri perfo* 
nalu i/iaproponidebetnonin Uco rei y fed in loco domici/ii, 
Atqvi bsc aclio babct (f retinet naturAm mere perfonA/is* 
E. proponi dcbet non in loco rei y fed domicilii. Major eft e vi- 
dens;Minorprobaturcxfupra di&is,hac ratione colii- 
gendi :jiacltoncs tn rcm fcrtptd non tdeo poffefforcm (cqven- 
tur, qtfodres pcncs ipfos fit ac detineatur,fequitur fvod da~ 
turam aclionum mere perfonalium babeAnt , & retmeant. 
Atqui prtm efl verut». per fupra tradita, E. rjrpofteriuj. R* 
ne^ajirlo confequentiam. Nilul. cnim inde infertur 
quam lllas manere perfonaIes,non tamen indc colligi- 
gitur, illas manerc lta perfonales ut non participent dc J 
effirctu rcalium. Afthoc,qvodfciI. participcnt de effe- 
ttu rc:iliuin,erricir, utqvoad fbrumaeo^vipirentur reali- 
bus. Nec tamen inde jnfertur amplius , illas adfumere 
nacuram aftionum mixtarum ceu fupra n. gz. pluribus 
evici. Atqui haclenusdeforoadtionuminrcmfcripta- 
14 rum competcnte. Pcrgimus jamin cxplananda ipiius 
rci lutura du&u dennitjonis, in qua dixi (7) Ejus^ 
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SvcdfSSORSM Singvl Arem. Tranfeunt cnim hac 
a&ioncs a&ive & pasfive in fuccelTbrcs fingulares , de qvo 
eft text. in l. metum. §. Si w. qvod ma. cauj. 8c in i.fi cum^ 
txceptione §. alicfuando 8r in /. fi ipfa. §. cum fim. eod. tir* 
Nicol.Everhard.aMiddclb.Scmor. Confil.147. »./• f*g* 
*»'3S3- & C*»^/. /7^. n. 7. 0* w. 40 j. Petr. Surd 
/i/.jr2. n 12. Ubicunqveehim res elr adfc&a, ibi acfcio pcr- 
(bnalis datur contra (ucceflbrem ilngularem y ceu nota- 
biliterconcluduntBald,/»/. 2. «///w. /,». C. de refandend. 
Ttendit. Albcr. &: Jas. in rubr.fi cert.pet. Atqvi in hac aclio- 
rieresadficiruri.e. petitur,utres,qvx apud tcrcium de- 
tentatorem & po/Teflbrem eft , reftituatur cum omni 
caufa,utipaulbpoft vidcbimus,E.Dixi(8) Ad traden- 
dvm Id Qvod Abest Cvm Omni Cavsa Et 
Interesse. Hic enim rlnis hujusaclioniseft, ut fcil. con- 
/eqvaturrcmqvaefibi abefb ex facto vcl delidto alterius. 
Cur verb cum omni caufa & interefle ? Ratio ex fuperio- 
ribus & qvidcm ex num. 13. petenda, qvia fcil. lucrum in- 
de percipere videtur, qvi rcm detinet, damnum verb pa- 
ti,cui res illa abeft i Caufa autem dcnotat luc omnem uti- 
Jitatem, qvar oecafione rei percipi poteft, adeoque & fru- 
etum comple&itur /. 8 . §. 4. jr. deprec. /. 4. C. unde i>i 
terj.prttereaj u de offjc. judic. /. 2. 10. $8. tt. de ufur. fru£f s 
caufitf c. I. #7. §. /. /. 20. §. /. de R. V. /. /. § k 24. depof % 
i r ^%.t.de R. J. /. 22. jf. 73. de r. S. Jung. JuL Pac. a Bc« 
riga in l/agog. d. t.de ufiur §. 42-p*g- *n+ 1026. Jung. We- 
fenb.ibid.w»/w./tf. Extcndituratem hax praeftario cau- 
/ae ad ac~tiones in rem fcriptaSj idcb qvia erTe&um 
realjum , qvoad modum & rationem perfeqvendi , fi- 
bi adfumuht, ccu pluribus indicant, qvje propofui fu- 
prah.c Eadcmratiocftinpetendoid,qvod m- 
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tereft;Hocenimfomptti^ probari 
poteft lucrum ccflans atqve damnum emergcns,laudat. 
Dn. D. Richter.^. /. Confil. 16. num. //. pag. m. go. Omni 
crgoa&orimhaca&onemcumbit probare lucrum ces- 
fans&damnumcmergens^adid^ucintereflejufte petere 
poflet. 

Cap. lll 

Exponitfpecies a&ionum in rcm fcri- 
ptarum veras & genuinas. 

I T)Rincipatum in his jurc (iio merito appctit ACTIO 
I QVOD METVS CAVSA , qvippe qvam talem di- 
fcrtifSme adferit JCtus Ulpianus ex lib. 2. ad cdiB.inL 
metum.p. /. qvum autem bac 4810. ult. ibi : £>yumautent* 
(hacc a&io) in rem fit fcripta nec perfinam vim fdcientis co* 
erJedt 7 fedddverfiesomxesreftituivetit, quodmetus caufa^ 
faffumeflj non immeritb Julianu* a MarceSo notatus esl % 
fcribens , fi fidejuffor vjm intulit ut accepto liberetur , in re* 
um non effe reftituendam aclionem, fedfidejufforem, nifiad- 
^erfits reum quoquc d&ionem reftituat , debere in quddru* 
plum condemnari j Sed esl verius quodMarcellus notat etiam 
adverjus reum competere banc dclionem , qvum in rem fit 
fcripta. Cujusautoritatem lcqvuntur Dd. ad h. t. com- 
munitcr, vcluti Matth. Wefenbec ». dupdg. m.p7. ibiqut 
Dn. D. Heinric. Hahn. verb. in rem fcripta pdg. m. ^24* 
Juft. Mcicr. C. J. A. b. t. n. 28. p. m. 217. Dn.Georgiranzle. 
b.t. num. 10. Hcinric Zaef b. t. num. 2?.pag, m.uj. aliique 

1 complures, o^uos in anterioribus jam tum allegavi. Ec 
poftulat fane,utharc a&io in rem fcripta fit i.e.contra 
quemcunquc pofleflbrem & detcntatorem* cOmpcrat, 
ipfa rei squitas & bcnigna juftitia. Qvum enim talif 
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rj«iceompu!iTva plerunquc eommrttarur a pfuribtii irt 
tumultu, aucdeno&einturba, utfacilccognofcinon 
poffit, l.fi cum exceptione. %.in h*c ibiyue gtojf.verb,igno~ 
ravtiam, hinc eft , quod detur contra quemcunque po£ 
feflbrem vel detentatorem rei per metum ablatx , 8c 
omnem qui lucrum babrt ex re per metum fic transla- 
ta, licet metum non intulerit, etiamfi fit bon* fidei 
poflenbr, fiyehabeat rem ex titulo lucrativo, fivc one- 
xofo, five finc titulo, d. l.fi cum exccpnone. %. in &ac 
sBione ejr f- aliquando$. & 7. j. C. eod. adcoque a£tor non 
fcnearur fpccifice in libelio exprimere perlbnam ejus 
quimetumincuffitjfedfimplicitcr & imperfonaliter di- 
cerc fufficiat, fibi metum fuifie iilatum,non ad jedto a quo. 
Unde per h«c infer unt Bald, & Angeh in d. I. fi cum excc- j 
ption. Ut fi gentes armigerx nobis amicx aufcrant mihi c- 
qvum, & poftca rcpcriam, illum ad manus alterius per ve- 
nifie, pofle me eqvum mcum recuperaxe , etiamfi non di- 
cam nominatim, per qvcm mihi ablatus faerit ; Sufficit 
cnimquo<iprobejnablatumfuifIe impcrfbnalitcn Nec 4- 
cuiqvammiqvum videridebet, fecundum JCtumi» d. L 
ficumexccpttone fi.inbhc bonse fidci pofiefTorem exfaclo» 
alieno in quadruplumcondemnari, quia non flatim qua- 
drupli eft a&io, fcd fi res non refUtuatur, vid.Joh.Schnei- 
de-Nrin. ad §. quadrupl. Lde aBion. num. 6t.feqq.p. m. 848. 
Secundum haec itaqtic concipitur libellus hujus a&ionis, f 
quemideoin fingulis fpeciebusAdtionis perfonalis jn rcm 
fcriptac hodierurn ufitatxformabo,quianufpiam illu rra^ 
drtum depreherrdo. P.P. 93or fccnfe IU n ttfcrjeuref Titius» 
f>tbingeti§n\aU< in Otecfjf cn jtt|tc(jent>c Stotrjwr jft/infbn* 
tor^cit nrit Maffofji&mfytwtifit^umttitKs rorgc* UlaH 

JUfcptT/defuperprotellando&c. an^Angig ftffcftcr protc- 

ftation, 



ftarion, f $ttf <£t nU quidem in ferma folcmnis libcllfcled 
fimpiidstantumfa&inarrarionis , att Utt& gprtrif! $eit/ 

n>ao <$f flaff (£r am afcgewtdicnm 10, Martii uff Dem ^ant* 
^ut^uEphefo t>o» etmgcti frict^tgen £citfen 9?ac$* 
mtf wgc jjc^tn 4. U£r mif sercatf famer <2£4f Ugf c tf iltor* 
fatfen/ rocUfec tfcn/mif <$ctrafncfer ,£an&/ fcerert $tt nri&cr# 
ffe£en £r ficfc unf rdffftg $cfttnt>ctt / o&gcmr ttwca ®m § 
ein;ur dumen ^c^ungcn/mtf t>cr ernftucfcen 93c&ro(jtm3/ 
fcafcrn rr ntcfjf rocicfcen ttiirt>c / man tbm / jufammf aUm 
fctnc* ®thl&t$ t>afeft fl tt?ercn/t>a* itbtn nc(jmcn wolf c/ ge* 
ffalf aitcfc Darjtt ctn tturef Kdjcr Snfang gcmaefcf / fcin 
&ctbunfc£tnfccr crgrtffctt / ttn& jdmmrrhcfc fraeftrcc 
n>ort>cn/^a&ero<5ratte tmt>etm«t>HC$er 5?of£tt>fnt>tgfctf 
ba6®iif§ntifaacnpertincntient>erla|fcn/ unt>ttac&G* 

rinthoflitc^cnmuflfcn. $}imf&tibt(i(fy/ t>a$ Sempronius 

fcttt bt$ Altfdera/a&arfcrttttgcttc* ©w fcmtf aflcn pertinen- 
tien utf y?u#tn<}Ctt tn Seffe genommcn /auc^ / auff oor* 
gefccnfcen gtlf lic&cngufyrwdj / tttdjf afyttf ref en gemetnef 
wcrc > ba^eroer gcn^f^tgcf / t>iefe*3efatetmt>cr i|tt£(age 
iu er^efcen ; ©clangct fcemnacfj an bicfcfoe £l&$tt$ re cfef* 
m#ige5 fttcfjcn/tcPIaafen Sempronium imrcfc ©ilfe oDer 
SXccfcf tntfi $t $mn$emitttl t>a§in an^u|alf c tt/fcaj* er fcaf 

fc(6t£C ©uflj/cum omxu causa, fru&ibus perceptis & per- 

cipiendis, fccp <33er mett>un# ollftr <f cf Itcfcer ^uJffc/&tntt>tc> 
&cra6freffn/unt>$ttt>cs,Rui3cr* Titii rcd>fm<lfH£cn 
fw) um>cr(dnsf <tti*cittmcn nttlge j fytt&Ut utiMoa* 
fonfi jttSKccty §dffc3cbefentoert)enm*gen/ t>a* mil&ricfc 

f crhc^e 2tmpf omni meliori modo 8c fbrma implorirf nl). 
6 Ik Species a&ionis in rem fcriptae funt ACTIONES NO- 
XALES,quod facile evincitur per /. #/. 12.//. & iS-tr. deno- 
x*L Attion. Jung. /. 27 . §./**/. w. de K Ex qvibus in- 

fcrb : 
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ktoi^acunqucdclhgenentiitcrconcipta competit contu 
uuemitbet } rei etiam font fideipoJpfiorem,acdetevtatorc»Lj 9 
iUacBinrcmfcripta. Atqut Ailiones noxaics. E. Major 
cx ipfa a&ionisin rcm fcript* natura atque eflentia de- 
prompta. Minor Xatis & dilucide patet, ex* text. allegat. 
Non obftat : /. 27. §.finai. w. dt A. N. & /. 2S. eod. qui tur- 
bare videntur,quoad bon* fidci pofleflbrem,textusfupra 
allegat. fcd vid. Anton. Percz. adCod. tit. diftjtum.6. Hen- 
ric Zoef *. eod. num. n. Rcinhard. Bachov. ad Tr. d. tit. 
iit. C. tbefi 1 2 DionyC GothofredW /. 27 . ad L. Aquii. 
Et fane poftulat idipfum, prseter tcxtus allcgatos , ip/a ar- 7 
quitas: Qvumcnimlcrvusconvenirinonpoflit, nec bo- 
na habcat, undc a&ori iarisfaciat, atqvum cflc vifum fuit, 
nc deiictum fcrvi mancat impunitum, ut confulcrctur ei, 
cui damnum dattim, in dominium & qvcmcunqve fcrvi 
pofldDforcm ac dctentatorcm dari acluanem , ut fcrvum 
dedat, aut litis «ftiroationcm prjcftet , vid. clegant. Ga- 
bricl. Vazquez. Opuftui. moraL dc reftit. c. 2. §.2« dub. 1. num. 
$. Diflent. Ludov. Molin. dc J. & J. Tr. 2. Dijput. ytj. n.j. 
Martin. Bonacin. Thcol. & J. U. D. Opcr. dc Tbcol Morai. 
Tom. 2. Tr. dc reftitut. Dijfut. t. quaft.j. pund. S. n t 2. & 
Johann. dc Dicaftill. dc J. & J. i. 2, Tr. 2. Diftut. j. Dub. t. 
Quibustamcnabundcfatisfccitlaudat. Dnu D.Struv.£*- 
erc.i4.tbefi.g. Dc libcllo aclionum noxalium non cft g 
quodoperose difpiciamus, quippc qu6d hodie omncs 
Chriftiani non fcrvis proprie talibus, (ed hominibus libc- 
ris utantur> qui ipil ex dehdbis fuis tenentur, ncc no.\* dc- 
dunturj, Undenecdominusauttertius poflcflbrexdc!i r 
fltisipforumregularitcr tcncatur. Vid.Vaicr.Andr Deflct 
addst. ad Zw( comment.ini. b. t.num.4. Herman.Stamrn. A 
dc (eru. per(onaLiib.2. £.13.14. fietf. Dn. David M*viu$ 

D tli- 



ttegant.Tr. adjus Lubeeenf I. j. artic. r. mw.20. adfnem. 

$ III. Species a&ionis in remicriptse eit Actio ad exhi- 
bendum , qvod di {ertisiime cvihcit JCtus Ulpianus tx Itb. 
24. adexbibend. t.in bac adione j. $. j. & ult. jr. ibid. ubi : 
Jcitndum efiadtrtrpu poffcforem bac aclione agendum non 
folum eum , qui civiltter,fed eum cfti naturaltter incum- 
bat fojftffuttii, Qvaipfaqvoqve lege moti Pctr. Gregor.. 
Tolozan Syntagm. Jur.Univcrf iib.i$. c.j. n.t. Bernhard 
Sutholt. Diffcrtation.ij. Aphorifm.g. aliiqvc Dd. qvam- 

>o plurimjjUt cam fratuerent in rcm fcriptam : Diflentiunt 
Dd. varie, negantescam dle talem , idquc ex ratione. 
(1.) cfutanefycx Jurt inrc y ne% ad reto , t. e. obiigatienc, 
ql>&tamcn cffcntialis aclionum in rtm fcriptarumnota efiy 
fedfimpiictter ex/ure rerum oriatur, adeout itx itti, citr* 
contraEtum prroprittm aut dtiicTum^ a&tientm fcntrttun 
Hinc rario col I igcndi : Cuicttn^ aitseniy fepofto- omni rt*- 
/pe&uJuruinreTreiadrem, iex, citra contraclum propri* 
um aut deitUum aHionem foeneratut ilia nonttt in rcm 
fcripta i Atqvi aftiom ad cxbtbendum foeneraturlex, citr* 
centr*ttum proprium>autdeU5tumia&ioncm. Erg. Aclio 

u adexhtbendumnoneHinremfcripta. Reipond. Major 
eirfalfa. Qvinimo ideo efr vel maxime in rem fcripra 
q\ ia non elt cx conventione ajiqva* feu fa&o externo» 
conmctus vel qvaii contracliis, ledimmediate ex natu* 
raliarqvitatc feu juftitia bemgna proficifcitur. JFa&um 
enim &: deli&um non veniunt fub coniiderationem a^- 
^tjonis in rem fcriptar qva taiis , fed qvatenur mnui eft 
perfonalis adeoqve hsec acrio poreit hoc ipeeiahter fibi 
adfumerc, ut /It in rem lcripta, fepofito omni iaclo & dc* 

U Jictoalterius. Necofficir,quodipfireponunr, add.j; 
^vodpropter viadicationcs rnaxime fic indufta /. /. b. e\ 
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nec ex conrradhi aliq vo, icd cx illa xq vitatc,qra dctincns • 
rcrri adftri&us eft cam exhibere : defcendat n. z.p. m. yss* 
(2.) Qvia fit prarparatoria reivindicationis l>i^\s*4*s% l \ 
6. 7. b. 1. 1. /. 2. & pafi. C. b. t. adeo ur principalis feu dirc- 
&a a&io aim Mc in eodem libello cumulari poflit. 
Hincratio colligendi: ^vacttn^ aclio esi rci prsparato» 
ria,ilia non potcsl ejfc m rcm fcripta. AtqVt a&io ad txbibtn- 
dum tJl rtiprsparatoriA. E. non potesl ejjt m rem Jcripta. 
Refpond. negando confeqvcntiam. Noncnim ideodi- 14 
citur in rem fcripta, qvod rem prxcise comitetur , fcd 
<j via generaliter eft concepta , absqve ulla mentione per- 
fonae, qvalisefta&ioin rem. Nihiltrgo impiicat, efle 
in rem fcriptum,& a&ionisrealis praeparatorium. Relin- if 
qvitur ergo hanc adHonem efle in rcm fcriptam. Pro 
ovo obtinendo ex fliperioribus infcro : £jQ*tunqtt aclio 
gcnerdUttr conctpta covtra qtttmctwfy pojjejfortm^ acdc- 
tentatorcm compctif % illa tsl in rtm Jcripta. Jtqui aclio ad 
txbibtndumtsltAlis. E. DcForma libellihujus a£ho- 
nis noneft qvod follicitemur , qvippc qvod hodic ufus 
ejus cxiguus fit,<lum judex, eriam non inftituta peculiari 
a£Hone,per mandatumcompulforiale,a&ore pcr nudarn. 
fupplicationem petente, exhibitioncm prxcipir, vid. 
Petr. Frideric. /. 2. dt mandat. c.jo. n. ttrfiff. Anton. Pc- 
rcz. ///. Cod. ad txbib. n. ult. D. officioautemjudicis in hac 
materii vid. elegant. Juft. Mejer. C J. A. tit. ad txbib. %. 
p.ptrtot. pag* m. Tom. 1. y+.fcy. ( lV. ) Spccies A&io- ij 
nis in rem fcript* eft Acrio qvje ex statvto retra- 
crvs consangvinitatis competit. Hanc vero talem 
cffc bisconfulitCacpoll. ConJiL tf.cUrufim^ co/um.j. iverfc 
ftcundbprtncipAlittr & confiUj, f W Dominus Hitronymtv 
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vef f. primum qvia atlio, qvos feqvitur Andr. Tiraqvell. 
de RetrAtt. lignag. Tom.3. §. S^glof.p. num.6. & Jacob. 
Menoch. allegat. Conf.t6o. n. /. idqve ex ratione, qv6d 
proRetra&uobtincndo, non comprtat aftio mere per- 
fonalis), qvia nullus contradtus vel qvafi intervencrit in* 
ter emtorem fic confanguineum, ex qvo oriri pos/it a&io 
perfonalis, tum, qvod, ii cflct mere perfonalis,non icqve- 
retur, rem & poflciTorem tertium fingularcmve fucceiTb? 

18 cem, qvod tamen facit. Dicis : Qvomodo hxc aftio 
peteft dlc in rem fcripta,cx provifione Iegis defcendcns ? 
qvum jus illud Retra&us per Impp. Valcntinianum, 
Theodofium&Arcadium, exceptis paucisfimis tantum 
cafibus, abrogatum plane fuerit, qvippe qvibus gravis 
fuerit irijuria vifa, inanisque honeftatis colore vclata, 
q v6d homines de rebus fuis facere cogantur aliqvid jnvi- 
\\J.dudumi4. C.de contr. emtion. Diilent qvod 1. iianc 
Francifc. Hottomann. comment. de verb. retrattus. In 
qvam fcntentiam pronuntiavit etiam Dicafterium hu- 
jus loci Inclytum apud Iaudat. Dn. D. Richter. f. 2. decif. 

19 76. n.f.pag. m.$f. Aft nihil deccdit adferrioni noftrae; 
Qyum enim jus illud retradus totf(2:inf?ante ofr r?tf §C2* 
Oucfjf cxgcneraliqvadam confvctudine Germaniae ubi- 
vislocorumfermcreceptum fit , tefte Andr. Gail. /. 2. ob- 
fcrv.if/ vum.t. inqve Camera Imperiali comprobatum, 
vid. Mynfing. tentur. j. obferv.yt. Confvetudo autem 
\im atqveefkdbum legishabeat, indeqve jus & per con- 
fcqvens aclionem parere posfit,vid.inprimis Iate elegant: 
Dn. Frid. Gvilictau KruIIium , J. II. L. Clariff. cujus con- 
f\ttuJwe obflortntisfimff afftduiingcniirationem,per alt- 
q\>ntannos> libentisfime utor. Interprctat. /. /,\ ar. deLL. 
c.}. n.ja.fvqy. feqviturqv6d& huicjuri a&ionem inrem 
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fcrlptam tribuere qvcat; Relmqvitur ergo/aftioncmzo 
hanc naturam atqueeflentjafna&ionisin rem fcripta^ex 
conlvctudine , adfumfifle, idque dudhi benignse acqvita- 
tis & juftitiae. Qvid enim poteft eue triftius ?q vam pater- 
noslares, avitasque domos & antiqua majorum prsedia 
ad aliorum manus tranfire,incue illis majorum imagines 
aut non videre fixas aut rcvulns ? ceu eleganter loqvun- 
tur Impp Dioclctian. &: Maximian in /. 22. y. nec verd C. 
de adminifir. tutor. Qvid proinde seqvius & benignius ? 
qvamcum, qvidcfangvine venditori proximus cft,jus 
praelationis indulgerct, ita, ur id qvod clam ipfovendi- 
tum eft,a qvolibct emtorcac detcntatorc, intra juftum 
tempus,retrahcrc posfit,vi.d late dillcrtationem noftram 
dtjur. Recomparation.tkef 4.feqq. Forma libelli in hac 
a&ione debet efle talis PP. £}or ttttfttbm crfcljciHCf 
( cum claufulis in libcllo confvetis) 2fa£<* nn Jrantf / 

Hlr$(tc$ an uni) t>otbm$cnb I \x>\c Dafj fcinc &cf}tvicgct* 
2D?uf f cr / <f Ijrifloyf) &cf}mtcfyn$ fcd. 2Bif rtfc / A i*Se- 
ptembr. ab$tmcfycnc$%afyt$frci$®ut $u Acr$t>orff/mtf c* 
fccr <gfal>f {£tfat&er$/ n?cfcf>ca fcin ©critricacr^af cr er&# 
Itcfjcn crf aufff /ofcne fcm ^iflfcn unt> ^feiflcn/c titatt (£ in* 
tt*$tttr t>afd6fl / 3>cnct>i<fu<5 $ucfyfen / um& ;$o. ©utocti 
t>erPaufff. 3Bocnf$e<)cn cr / fo&afD tfjm folcfye wiffcnb 
acmac$f/offenfuc!} proteftircf / unb fccm^crFdufferde- 
nunttiref /fcaf? cr t>cr n<f cljflc Wuttsfivtunb/ wlcfym t)cr 
JCauff fofclje* ©urs / umfc fcefj wiUcn/ $ ut>or fydttc angcfro* 
tcn wctbcn foflen/fccr gcroiffcn 3 uvct ficty /c$ wutbc &iuf* 
fcr i£m t>afjfc(6c un#e$trun<}cn / $c#cn Qrrfiaffun^ t>er 
Aauffgcf&er/ufccrfaffen / tcffcncrfic^aJcrbcflilnbig^ 
trcigcrf. ^aftcrocr^rungcn / £fa$ctrit>crif)n $uer* 
(tfcit/tmr 93if fe im iXecfcfcn crfcilen un^au^ufprc^cn/ 
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fcaj? ifim «cf lagf cn ntcfcf ^rjumct/^er XilyrtnU bcfr 
n&fcjlctt * lufwcrwanttfcn/ «crtmft unt> 2BtUcn / t>a$ h- 
bcilirtc ©uf an ffc^ *u Pattffcn/ tncfwcntgcr afrcr /auff fcttt 
Snfucfccn t6m baflfcttc atyuf rcf cn tjcrtvctgcrn/unt) fcafccro 
&urdj@flfc ot>cr rcc^rltcfec fSwang* ©?tff c( ati^almf 
t>a$ cr JUdscrn t>a$ crfaufffc unt> bcrctf ctn<$cr4utm c ©uf 
;uJCcrai)orff gcgcn2:r<?aff ung t>crJUuff3<l?cr cum omni 

caufa & interefle a&$tlf mc frfjul&tS/dcfuper implorando. 

i Z (V.) Species a&ionis in rem fcriptx eft Actio^Aqv* 
Plvvi^e Arcend-« , qvam talem efle difertc fatis indi- 
cat /. 6. §. prius^am & l. rz. *r. qvarum autori- 
tate nomcn hoc ipfi tribuunt laudat. Dn. DtStrwMxere. 
jp.-tbef2g.Mmh.Weknbec.bJ. num. 4.1%«* Dn. D. 
Henric.Hahn.^4^.w.^7. Henric. Zoes ibid.n 6 pag.m. 

ii 761. Idqvodetiamipfaejusnaturapoftulat ; Quia cnim 
opus deftruendum aut cmendandum petitur, neccfle efl 
ut perfcqvatur pofle{Torem,non fecus ac noxalis aftio, . 
qvx aut xftimationem aut noxx deditionem perfcqui- 
tur,Reinhard.Bachov. Not. (f Animadvers ad Treutier. 
<t>oium. 2. Di/p. rg. lu. B. verb.eH autem Atlio perfinate in 

x±rem fcripta,pAg.m. s7> Diflentit. Francifc. Duaren. b.t. 
t f *.p*g. nt. S06. ubi non inteliigere ait interpretes , qvidftt 
r esfcriptA,qvibA»ca8hnetalemefejudicentihft pcenas, 
hoc nomine, dedit Bacchovio Duarenus L cit. idque non 
immerito pcr text. fupr. cit. Nam & ipfa arqvitas eam 
efle talem judicat \ Qvamvis cnim unicuivis intregrum 
flt,fundi fui colcndi caufa , opus aliquod extruerc , & fos- 
fas,agrorum ficcandorum caufa,facerc, ita tamen agrum 
fuummcliorcmrcddercdebet,utncaltcri iniqva condi- 
rio inferatur,vid.eleganter hanc in rem diccntem JCtum 
Ulpian. ex hb.34. ad. Edift. in l.fwi /. £ JcntQue au , 
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r. de afi. &Aqt>:pluv. nrccnd. Compcrit crgo adverfu* 
po/Ie/Torem reiqvcmlibctjqviadamnum cx rcpasfa altc- 
ri infertur, & ccunmodum indc po/Ieflbr percipit. For- 1% 
mabbelli in hac a&ione debet cile talis. P. P. <£tfct}tinct 
Sejusfcflcf A(a#CUttfc£? u fV ruc l2 (cum claufulis in libello 
confvctis)Sempronium , frdctycrfn Pmfltfcrrucffcr gctC 
cmcn ^icmlk^chcn QSrabcn an fctnc» ^Bcmtcra, auf> 
mffcnfa|fctt/unDt>atmrclj wrurfacfjcr / Dafr fca* dicgcn* 
SBaffcr ttt fonf! una,cu:efcn(tff2cr 3};ritgc auf fctnc .fclik 
gcr* $u nccf# tcfca/nc ^Btcfcn / $u mcrcf ftcljcn <5dja* 
^rm^cj ^cnn^an^tcKcc^fcPfiirltc^ffagcn/Da^cmcr 
t>cm anfccrit ju 9?acf>t£cif cftvaa anfraucn fof obct muf?/ 
53cffadtcr afrcr tngcfucf^rcr©titc / frcrt auffgctvorjfcttcrt 
® rabcrt *u cttDcrrt wrrccigcrt / ate ifi cr au* um>crtttcit>(r* 
^cr7?of^tt?cnl5tgecttgcDrunjcn Xfoge tt?irt>cr o^cDacfe* 
tcnScmpronium^ucr^cbcn/mtc QSUusim OCccf^cn tte 
ftnncn unb «uttyufprcr^cn / fcaf? SStffagt cr btn ©ra&crt 
}ur UngcbiUJr auffijcworjfcn/unb/Dicfctn nacfy ct DrrtfcU 
Un/auff fcinc Unf offrtt/ §intmct>cr afaragctt / untf fcctt 
5Ccint>cr3 inDOtigctt ©tani> $u fc#rn / aucfc JC f&jcrn Un 
tobutcbtit&tffyttn&cfpbtngAnnlick $u crfc#cn fcfjuf* 
Wa/$u Dicfcm affctt a&cr t§rr s&tffagtcrr/ irt <£mf?c§una, aU 
lcr ©fitc fcurcfc iblicfy rccfcf fic^c 2Ktf rcl cum refimonc 

cxpenfkrum, att§u£aff Ctt. Dcniqve ( VI. ) A&ionis in 16 
rem fcript * lpeciem fuibnere vidcntnr Interdicta, 
idqvcjudiciolllpiani ex hb.s7> ad Edid^ in L nideamm 
z. f. penult.ir.de interdicl. ibi : Tnterdicla omma iicet in^ 
reml>ideAnturconcepta(fcripta.,uticxpcmit ibidem Go- 
thofrcd ) Vt tanten ipfA-ferfrnalia frnt y cjuo ipfb cex ru mo- 
vcntur Dn. Wilhelm.LudwclL commcnr. *df. <p&dam 
AciiopeizQ.L dedchon* mm.$.\Q\i.Coi2&.*uM. i.MifceJT.. 
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€.22M Joh. Calvin. textc. Juridk. vocmL Adio in rent* 
tyScripta. Scdvixcft,uttcxtumillum vdhuc trah^rc vd 
omhia interdi&a naturam A&ionum in rcm fcriptarum 
fapcrc poflc dicamus. In rcm cnim concipcrc in h. textu 
non efie idcm,qvod gcneraliter, absqvc pcrfonac mentio- 
ne/cribere,exprefse,utahaprxteream, indicat interdi- 
&um de Tabb. extibendis, tn pr /. /. ubi : Qvas.Tabvlas* 
Lvavs.TiTivs. Ad. Cavsam. Testamenti. Svi. Pertin- 
centes. Relk^visse. Dicetvr. Si. Hje. P E n e s. Te. S V N,T. 
Avt.Dolo.Malo.Tvo.Factvm. Est.Ut. Desinerent. 
Esse. Ita. Illi. Exhibe as. Senfus crgo §. illius eft ; Interdi* 
Ba licet in remvideantur ejfe conceptd i. e. licct fimpli- 

citcrdc re& poflcsfitonibusloqvantur, & ufura 
ac poflcsfioncm rci fbcciadm conccrnant, ™ 
tamenifpi ptrfinsBf funt h. c. in cffcdtu ad ccrtas 
perfonas,feuin idquod jam a perfona faftum 

Crat,diriguntUT,qucinadmodum hunc §< nte cxpo- 
nimtlaudatiJCticonfummatisfimiDn. < D. Hcnr. Hahn. 
sdtit. ie mterd.num.3. t>erb. A&iones extraordinaridpsg. 
w.7#.&Dn.D.Georg. AdamusStruv, Exercit. 4$. n. 7. 
18 Dcindc nec interdi&a omnia fed pauciflima adverftif 
qvemUbct pofleflbrem rei aut dctcntatorem rriulto mi- 
musfuccefloremfingularem>aut bonx.fidei poflcflbrcm 
compctunt. Qvod patet in interdi&o Qvorvm Bono- 
rvm. Hocenimcompctit advcrfus cum qvi pro hcrede 
h.e. q vi putat fc hercde efle, cum tame no fit, vel poflcflb- 
rch.c.qvipoflidctfcicns,rcshercditarias ad (c non pcr- 
fcincrc vid. C. J. A. h. t. tb. /. non vcrb adverfuseum qvi 
titulo fingulari bona fide poflidet. Quia cnimpeteiM 
poflcfllonem cx jurc hcreditario non innititur titulo, 
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qvodfitrespropria,ideo iniqvum cflcr, ilii, qvi rcm pro 
dominob.£tcnet,poflesfioncmauferri4r^. de petit. 
btred. & /. u/t 4 depublician. inremailion. qvod tamen di- 
re&c eft contra naturam a&ionis in rcm fcriptar. vid. 
Covarruv. qq. c.12. num. 2. Tilemann. Dijp. \r. 2. D. /6. tbef 
f. Oldendorp. daff.2. jff. 2. Matth. Wefenbec. b. t. n. 7. 
ibiqve Dn. D. Hahn. verb. Succejfor. Dn. D. Stmv. Exerc. 
4f. tbef.16. C. J. A. b. t. num. 6. pag. m. r/f/, Hcnric. ZoeC 
£. t.num.j.tf Dd. commun. (2.) In Interdi&o De Vi , Ev tf 
Vi Arm ata , qvod nc, ipfum,contra naturam a&ionis 
inremfcriptx,competitcontra fucceiTorem fingula-rem 
L-j.&L if. b.b. ncc etiam datur contra pofleflbrem ter- 
tium,five ille bonae f malx fidei fit,fed conceprum eft 
faltem in illum qvi vi dejecit , adeoqve ex deli£to eft , 8c 
perfonaie, vid. Wefenb. b. t. m 12. ibiqve Dn. D. Henric. 
Hahn. verb. in fingularem autem fuccefforevn. Jung. Juft. 
Meicr in C. J. A. b. t. n. //. circ.fin. Qvid multis ? vix adfe- $0 
rere licebit, interdidum ullum competere contra qvcm- 
cunqve bonae fidei pofleflbrem ejusqvc fucceflbrcm 
fingularem, ut adeo mirari liceat, quid in mentcm 
veneritDocl:oribus 5 qvadpropriis aufibiis , tacente legis 
provifionc , omnibus intcrdi&is foeciem a&ionum in 
rem fcriptarum. adfingere praefumkrint. Unicum eft, 
qvod ab hac adfcrtione exciperc habeo , interdi&um 
Qvod Leg atorvm, cui hoc, tanqvam fingularc,attribuit 
cum Glofs. C. J.A. b.t. num. 7. Hoc auteni rite venire fub $1 
cenfum actionum in rcm fcriptarum feliciter evincit 
JCtuslIlpianuscx Ub.yS. ad Edift. in / boc intcrdidum 
§. io.ibi:Legatorum nomine non tantum ipftmpoffdere^ 
dicemus,cuilegatum eil , verum heredem qvoqve ejus c&- 
terosqvefnueffbres^ & magis pcrfpicuc in$.ij. ejusdem 



legis lbi : tkud tenendtm fttt k te ftve ab iQo, in cujus locum^ 
fucusfifhyposfidcri ahcjlud iccptum csl , interdtfto butc lo- 
cumforc. Inlocu./t fuiccsfiffe acuptmus ,foe per unrterJitM- 
tcf/iy froc mrem Its (ucccfuw ft Exquibus textibus ad o- 
culumpater , compctere hoc mteniichim etiam contra 
pofldlorem tertium,qvi caufam habet a legatario, qvcm- 
aclmociumexillisconcludunt Jacob. Menoch. rtmtd.2. 
tdtptfcend. p offef' ; zdcoqvcin rem fcriptum eile num. 2?. 
, Kcinhartl Bachov. W/<w. «?. Dtjput.2$. tbef. 2. Itt. J.pflq. 
32 m. *>\q. & Dn.Dt. Struv. Extrc. 4$* tbcf 2$. Forma Iibclli 
in h kachone elr tahs : P. P. Q3or t>fmfc(f>Ctt frfcr>fincf 
Titiu ( cum claululis in hbelio omni confveris) tfrut 

an unr> fcorbrm^cu / trie Dafj tin at$crvi(fyn<n i66;firn 
yityc& ftcn ^rcr Cajus 3ot>ca mfarjrrn / unt> thn al& 
fVtn ctnma «NntcrMtcbcnca £tnt> tm auffgfrtrtyrrrit Tc- 
ftamentex ;um sfrfrcn fcmcr 95cr(a(Tcnfcr)vifft CI113C* 
fctict/bo:bfolchci;&cftaltiba$M fcinct £&rttt>rr* (Sofn/ 
Scmpron. t^rcn im^^ncrr^al^cf^citf ^tcfcr^Bufmwaf^a 
t>on fc inrm v£rhbrt( fobalbnacf) angfrrcrcncr (irffcbaff 
|u bcflcrcr Jorrfc^ung fcincr ftudien ctnrdumcn foitc \ 
£>b nun juwAfigcr tocrcraucr/rs ttuVbc Scmpronius itr 
rcci?rmtl|Ttgcn3ctr/unb orDcnr(tcljcni*inrcumun^ t ttcau 
frn/}tl mafytn DcrTeftatoraHcrc^c(lDorf*ur^cr3'ri(rcnr^ 
trtcW/fo ftfrrr ttlbtffcn un^cacr^rcr ba&Wcm&cbjnufixvU 
Dcr &ia$ct$ bc* (£tbtn mUtn unN^orfccnwft / autoritatc 
propria crvjrtffc / min finbc ficlj DtcfW&c TSicfs votifio hcp 
Sejo,wc(cr;cm fonbttgwcifftl bct mtttmcgr aucft t>crMicf>c* 
nc Scmpomus bi(fcltt1}in\vicbctab$cttctcn;t>cv boctyum 
fttc\ti$ct SXccl>r^^cifun^ ttacfc / ort>cnr(icf>cr Slmrcifung 
bc$ Grrfrc n rrtrartcn foUcn. <£e tvrtgrrt ficb ahct Scjus tn 
fccr ©urc fcicfc (fccrtnjuriiumm > £>af>cro Sempronius a,c* 
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brun$ tm &(a$t tt>ibtt t£n $u trfybm t bitttt btnmad} iti 
Stccfcmt crfcnnr n/unb auj?$ufprce$cn / Dafj Seji Worfafy 
t>cr qiueftionirfcn^Bicfcn ficfc ju $citi$ anqttnaffct/uii fca* 
fcroSejusa(aSuccc/Ibr/ingularisCajit)icfcl6r cum omni 
caufa Sempronio ate ctrtgcfc£*cm(£rr)cn fyintoicbtr aufau* 
anttvortcn f$uibi$/in ftrntt S8rnrcigcrung aber bcffcnl 
t(w tmrcfc rccfctmitfiac $tcan&*®litttl $u Hbt rtt ung btt 
SBicfcn cum omni causa |u t>crurr|>ci(crt unD antufykU : 
un+ 

Cap. IV. 

Species a&ionis in rem fcriptae fpurias & 
commentitias a veris ejus & genui- 
nis fpeciebus feparat. 

FAmiliam m his ducit (T.) Afctio de Dolo Malo, qvam i 
talem cffe adftruere praefumunt Joh. Coraf. /. Mifcell. 
21. & Jacob. Menoch. de recuperand poffefs. Remed.f. num. 
38. idqveexrarione (1. ) qvia verba Edi&i dc dolo malo, 
xqv£generaliier vidcntur inrem concepta acin cdiclo 
qvod metuscausa. (z.) ivodacliodcdolo maloetiam in 
alios, ad qvos aliqvid pervcnit,& qvidem in fucceflbres 
fingularcs dctur,ceu apparet ex /. /7. /. /. 4. /. ubiUl- 
pianuscxlib.^.dc Edicl. HJtcadiom baredemtf cateros 
fuccefforis datur, duntaxAt de eo qvod ad eos pervenit. I n 2 
qvam fententiam pronuntiafleqvoqve vidctur Inclutus 
hujus Academic Ordo Juridicus apud laudatifs. Dn.D. 
Rk\\tcr.p.2.Deci/:f7.num.f. & /f^.incafu, quoTitius 
MercarormercatoremPancratium fraude induxit ut fi- 
dcm fibi dc prctio haberet, pauldramen poftjbonis cc 
dcndo, dolum acfraudcmapertamfecir ; Undc laudata 
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Ifaculfas pronuntiavit, dominium mercium non effc> 
translatum, adeoqve a tcrtio etiam poflc flbre merces ju- 
ftevindicari po(Te;his verbis.^tcwnlnTitius bfr^ftf 

olcct bt<3Dair<n t>onPancratic crPmtfff/ allrfrctf mclje 
folvcndo, tmb alfo fcmc n^crfauffcr vorfc f*ltcf> $u hiturr^ 
gf^fn/ ur.t> *u fcrfrfigftt acmcpnrf gftrrffn/ inmaftcn cr 
fccnn fo fcafo Dfe irifrt>fcn<£agc$ fcarauf falliment gcma* 
tf>f t ! unt> fl&d}ti8 n?orfc>f n/ fo bat aucfj mcfirtjcmcftc f cr Ti- 

tiusj^urc^bif 6ffct>fr}cnf Tradition, fcae Dominium unt> 

(gigenffmm t>f riljaarcn nidjf criangcf/fontwn ifi fo(cr)ca 
fccpm ^crfMuffc r Pancratio t»c rMif fccn/ unt> cr t>afjcro ficfc 

fccrc n Up Cajo obcr wc/ unb 6c t> rccrn Mcfclbc fonff an< 

jutrcffc n / finwifDr r ofrn Snfgcft an$uma|fcn trohl U> 

fu$t vO.Dt.^JJ. Jung.Dn. Benedidt.Carpzov./M. C^.De- 
jin. ig. O' laudatisf. Dn. D. Struvium.S. J. C. T.xerc. 

3 Vlll.tbef^t. ExqvoprodnTcnrientibusinferturijSJ}*- 
cunqte acliogeneraltter concepta acherftu qVemcunqte pos* 
fcfforemaut detentatorem compctit, tlia efi inrem fcripta-t. 
Atqvi Aclio de dolo malo gcneraiiter concepta adverfus 
qvemcunqve pofffforem aut detentafrem competit. E. 

4 Jfiio de doio malo cfl in rcm fcripta. Aftdudum hacin 
qvxftionefatisfecitdiflTcnticntib. Rcinh. Bachov. Hoium. 
7. Dijput. ti. tbef. 6. Iit. C. verb. quaperfonalis cslpag.m. 4ip. 
rcfp. (i.J ad Majorem: no enim ex nuda conccptionc ver- 
borum inEdiclo pofitorum fed cxipfa naturS & qvalitate 
totius aclionisftatucndum effe, utrum aclio aliqvafitin 
rem fcripta, Jung. Bartol. in i. /f. §. ////. tr. b.t. qvod & iple 
Coraf. agnoicir,dumEdiclumin/./.§ /. Depof. generali- 
tere{Teconceptumnegarenonpoteft,qvamtamena&io- 
nemfineabfurditateinrem fcriptamncmo fingere pot- 
cft. f2.;Refpond.adMinorcm j Non competere adro- 

ncni 



Digitized by Google 



nem dc dolo malo ad vcrfus pofleflbrem tertium , vel de- 
tentatorem> cjuacenus pofTeflbi es,fed fub qvalirate actio- 
nis perfona'»is utturpelucrumai]feraturhercdibu$,qvod 
communeomnibus ex deli&o actionibus, velctiamfub 
qvalitate actionis in factum, vid. laudat. Dn.Henr.Hahn. 
4d. tit. de do/. mal. num. 7. t>erb. judtcium dabo. Rcgula- 
litcrcnim hxc a&iodatur folum contra eum qvi dolum 
commifit, & dcfignari dcbet is, cujus dolo factum, per 
tcxt. expresf. in l.fedex do/otj. jr. dedo/.ma/.vid. eleg.lau- 
datisf.Do.D.STRuviuM£**rf.J\/^.#>. Nec hincqvic- f 
qvam detrahit decifum Incluri Ordinis Juridici fuper 
propofita facti fpecie. Non cnim decreta ibi eft aut in- 
ftituta ut a&io de dolo malo contra pofleflbrem tcrtium, 
fcdrei vindicatio. Deniqvc non impedit fcntentianu 
noftram /. allegat.ty. /./. in ea namqve per fuccefforcs car- 
tcros non intelliguntur tertii pofleflbres, fcd idcohac 
vocula adjungiturantccedenti voci HFRtDEM,ne haec ac- 
cipiaturdc herede civili contra 170.de V.S (Ir.)Lo- 6 
cuminterfpecicshujusaclionis fpurias obtinet Petitio 
HnREDiTATisqvamtalcm e(Te poft glosf. & Alexand. irt^ 
Rubr.fi cert. /f/.cvincere conaturRobert.Maranr. 7>. de 
Ordin. Judiciorump. 4. Diflinft.j. n. 6i.feq.pAg.rn. tftf.idqve 
idco, qvi ad hoc ut actio dicatur perfonalis in rcm fcripta 
duocopulativercqviruntur,unumfciI. qvod oriaturex 
contraftu vel qvafi, malcficio vel qvafi, altcrum, ut detur 
contraqvcmlibctpoffidentem,Peritioncm vcroheredi- 
tatisoririexqvaficontraftu,qvianon detur nili heredi, 
<jvi adivit hereditatem, fed eo ipfo, cjvod heresadit here- 
ditatem cenfetur qvafi contrahere cum debitoribus & 
creditoribushcrcdirariis : Unde ctiam cfle, utisqviin- 
tcndatpctuiontm herediutis co ipfo qvod adcatherc- 
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ditatcm, quac Aditio qvunjjn folo animo confiftat , cen- 
fctur qvafi contrahere cum co , qvcm vult petitione hc- 
reditatis con venirc, & propterea hoc refpe&u dici poflit 
pcrfonalis, qvia verotranfit contra qvemcunqve po(Ti* 
dentcm prp hercde vel pro pofTcfTorc, & hoc refp. dici il- 
lam poffe in rem fcriptam. Hinc ratio coliigendi : Jt>y*- 
cunqte aftio dcfcendit ex contra&u vel qtafi, competent 
contra qvcmlibct poffefforem tertium illa ctttn rem fcripta^. 
Atqvi Acliopetitionis bereditatis defcendit ex contraclu vei 
qvafi, (f competit contrapofftfjorem qVem/ibet tertmm* Er~ 
go Attio petttionis bcreditatis eslin rem feripta.MajoT vide- 
tur efle c videns,Minor probatur ex antea didis hac ratio- 
cinatione .gyicunqVeadeundobereditatcmeenfeturqvafi 
contrabere cum eo fs>em vult bereditatis fetitione convcni- 
re, iUe ex qvafi contratlu bereditatem petit, &per confc- 
q"Pens beredttatispetitio ex qVafi contraclu defcendit. AtqfU 
beres adeundo bereditatem ccn/etur qT>afi contrabere cunu» 
eoqvem vult bereditatis petitione conVcnirc. E. bcredita- 
tem ex q-fiaficontraftupctit, efrjicpetitio bereditatisex q*a- 
' ficontraBudefcendit. Venim refp.fi-J ncgando majo- 
rem Syllogifmi principalis, qvae praefupponit falfum-j 
a&ionis in rcm fcript* fundamcntum , concraftumvel 
qvafi, ceu patet ex illis qvac cap. i. n. ult. latiiis perfeeutus 
fum,Ci J In Profyllogifme,qvi continet probationem mi- 
noris, nego confcq vcntiam. Non enim qvafi concraclus 
ille fed jus hereditatis feu jus fucceffionis aut dominiucru 
hcrcditatis t>a$ (£tbtt^t/ W* 8 r&atW&f igf dt/eft funda- 
mcntum f. caufa cx qva delcendit atqvc oritur haeredita- 1 
tis petitio. vid. clcg. laudatisf. Dn. D. Struvium Exere.to. j 
tb.42. Ide6cnimpctithcrcditatcm,nonqvia alterpos* 
iidet fed qvia ipfe jus habethcrcditariumad pctendum 
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id qvod a!rcr poflidct. NuhVenns ergo hacc aclio de« 
fcenditaift oriturex qvafi coruractu, qvippc qvi accidit 
tantum pctitionihcreditatis. Deind£noncompctit hacc 
aclio contra cum qvi titulo fingulari poflidet,qvod ta» 
mcn propriu eft aclionis in rcm fcriptae. Petitio natnqj 
hercditaris comparata nonefladid, utrcsabeo, qvijus 
aliqvod fingulare adferit evincatur, nec obtinerc poteft 
contra pofleflbtcm talem etiamfi probet fe heredem eflc 
& rcm in hercditate fuifleyvide late & eleg Paul.de Caftr. 
in l. g. to. 11.12. depetit. bered. n. 12. &. Ofvvald.Hilliger.**/ 
DoneU /p.c. /2./it.K. Recliusigitur ftatuitur,pctitioncm 
hereditaiis efle aclionem mtxtam, tum (f.) per/. 7. C.dt^ 
bired.petit.tf%.20.l.deAcl. ubi difertiffime dicitur mixta, 
tum(z)q viapartim ex jurc in rc cft,par tim cx jurc ad rem, 
& objecluhabetqvippiam univcrfum confufum,compo- 
fitum , rclidta fc. defuncli, in qvibus univcrfitas jurium & 
rerum,jura in re & ad rem,propriar & imprppriar,certarj& 
inccrra:,vid. Struvium Mbum Docrorem nunqvam fatis 
h\idzti(\\mutx\Exerc.io.tb. 4$. Jung. Dn. Hcnr. Hahni- 
um. b. t- n.$. terb. cumtfpcjudicetur. Dn. Georg. Franzk. 
p. m. L t. num. 12. Henric. Zoef b.t. num. <f. Anton.Peretz. 
in C. b. t. num. 1. Bcrnhard. Scotan. D. 20, tbef.2. Ofvvald. 
Hilliger'. AdOoneU. i.ig» c.12. lit.A. (III.) Sub ccnfum 
Actionum in rem fcriprarum vocat JCtus qvidam nomi- 
nauCftmustum ad tit. de Judic. num. 4. tum ad tit.fi gva- 
drupes pauptriem. num.i. Actionfi, De P^avperie, De- 
jicti Et Effvsi, Damni Infecti,cx rationc,qvod cffc- 
ctumrcaliumparticipent, fcdentur contra pofleflbrem 
qvemhbet 4r£. /. 2f.de O.&A. Aft,qvod cum pacctan- j 
ti viri dixcrim, neutra harum aclionum in hac clafle juft£ 
collocari poterit. Eccnim de adionc Si Qvadrvpes Pav- 
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ptRreM/conftit, qvod illa competat contra poflcflbrem . 
aut fuccefforcm non «fv^tenus talem, fcd qvatenus ani- 
malisdomini funtaut id pro domino poflident, ceu di- 
fert£fatisevincir,JCtus ex Ub. ig. ad Ediclumin l.fiq^a* 
drupes /. §. qvum 12. & §. banc aftionem /7. ult. ic.b.t. Jung. 
JCtum folide confummatisf. Dn. Johann. Thom. elegan* 
tisf. Tr. de nox. animal. cap. 6. num. ff. & laudatisf. Dn. D. 
Struvium. Exerc . XIV. tbef. 11. De Aclione vero Dejec ri 
Effusi inpropatulo eft, qvodpcenalisfitper/.j. §./. &fi» 
nal. b. t. adeoqve ne qvidem contra dominum loci aut 
hercdcm,fcdcontracum qvi inhabitavit, qvumdejice- 
rcturvcl effunderetur/,/. §. i.2.j. b.t. vid. Dd. h.l.com- • 
mun. DeniqvenecAcno DbDammnoInfecto poteft 
effetalisyQvamvisenim harccompctatetiam contrabo- 
nx fidei poflefforem /. ij.pr. b.t. hoc tamen non fufficitad 
id, ut aclio aliqva dicaturin rem fcripta j Hacc cnim non 
competitcontrapoffcfforem vel detentatorem , qvate- 
nusefttalis fed qvia ex fafto vcl dcli&oalteriuslucrum 
adeun>pervenir,qvemadmodum cap.z.num.i} pluribus 
oftcnfum eft,& in omnibus fpeciebusaclionis in rcm fcri- 
11 ptacpatcr jQv^odtamcninhacaclioneccffar. (IW.) Ad 
Aclioncsinrcm fcriptas rcfert Andr. Gail.2. obfeD.ip.n.7. 
pag. m.jn. AcnoNEM Pro Retractv Conventionali 
©btinendo, idqj ideo , qvia rem adficiar, & poffcfforem 
fcqvaturperindeacacliorealis, qvamvis ipfepaulopoft 
fententixhuicdifndat,&fubjungat, plerosqve velle jus 
retra&us conventionalis mer£ perfonale cffe, & rcmnoa 
adficere ,* qvam fententiani comprobat & perfeqvitur la- 
tiusDn. Bencd.Cwzov.in JPt.Forenfp. 2.Confiitut.E/c- 
tloraliDefin.?. Provenit cnim ex paclo, adeoqvemer£ 
pcrfonaliseft, nccnifi contra alienatorem ejusqve here- 
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8e% aa^OT. Atltdn. V abi Jemor^gtiatic.Deea&i*. Et- 
rffr.Mcrmatm^VuFtcj. in CbnJ/fi Xtarpurgenf rp. n. p2. & 
feqq. 1 Neautemhabeatlarfus,de qvo cofrqveratur, iz 
-tibnccfium ipfi eft contra vendtitortsnt feualienationem 
ad ifttcrcffe cxpcriri per text. expref.Conf/it. E/c&ort/.j*. 

$ &rO\MQm1l antitot SWttfffr/qvemadmo- ; 
dum in hancfenfentiam juftcpronun tiarunt Dnn. Scabi- 
ni Lipfiehfes ad req vifitionem ^of SBftttrne Wto Con- 
forten ju < 35ototn<|fn Menf. Mart.Anno ioi^.apudlaudar, 
Dn^Carpz. Rejponf Jur. EicftorAl. /i$.j. rit. 6.Reff>.4g.n.iu 
^rg.-m.-f*i.hisverbis : £)b nunxvchifycrnart} an$(ttgtc 
SSft&hitn/ t*r rudfc t>rrfyrocr*mcn 9?4*3cr3dfun$ $u«tf* 
fcrr/ ffncm $rr mte n t>or unt> mU ico c\ 9tt(& f auffhcfc ju* 
gcfcftfaant tuortKn / tc. fo vrrWct&f c* fcocfc f cp folcifcrtTi 
Xauff nocfemajjfettlltg/ (£6 tft cu$ afrcr t>rr 93crf ctuffer/ 

f\5 Wf Convenrionntrijfgfjwirftt/ ad incereflc twobligi- 
ret unt) wrbUtt&f n 53. CV.) Collocatinnume- i| 
ro harum a&ionem Glosf. in/eg.j.§.s.ddex6icendJiCTiQ» 
nem de tignojvncTo. Aft hanceflc merc rci perfeqvu- 
toriam, (ive competat contra eum q vi bona fi ver qvi ma- 
la fide janxit, inqve locum rei vindtcationis conccptam, 
& contra utrumqvc dari in duplum, ita hoccomineat 
pretium &aeftimationem ejusqvod intereuVblideoften* 
ditlaudatisf. Dn. D. Struvius& C.J. Exerc.48tbcf.29. cu- 
jus fententiam ex jufto fuftinemus.' (VI.) £t ultimo inter 14 
hasfpeciesconfvetudinereccpturoefle contendunt Me- 
nocb. dift. Confil. Sjf.tjr Chaflanxus 4d Confvetud.Burgun* 
dic. des Retrtifls f. it. num.j. Actionem Revocatoriam 
five Rrscissoriam, q vam Do&ores plurimi appellant 
Paufianam vid. Dn.'JOH. Stravchivm & Dn. Ernest.Fri- 
DERicvM Scrotervm Doftores meos Colendtffmos illum 

F Dijfer» 
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Dijfcrtdt. ad w. XXL jipborifm.^ bunc in Htt.ttdBernbard. 
Sutbold. dtffert. XFIl Apbortfin. 6c. Aft, qvum confvecu- 
do illa nufpiam a DilTentientibus evincatur,merito legts 
autoritati in §. 6. I. de Attien.xxbi intcr attiones in rcm di- 
fertirtimecollocatur>ftandum erit. Necenim in manu 
Judicis aut Pragmaticorum efle fpecies hujusaclionis no* 
vas practer legis provifioncm pro Iubitu fuo fingere fupra 
e.t.num /7. (f t$. late a nobisdemonftratum eft. 

Atqve hacc funt, qvacproinftitutiratione&tenui' 
tate & ingenii modulo, de arduo hoc 5c nobilifllmo the- 
mate,qvodJCtorum pauci tetigerunt , pertractavit au- 
tem ncmo, proponere volui, deftitutusillis, qvos hac in 
reallcgatosreperi duobus Alberto Bolognero & Ca^- o* 
lo ad Rul r. de R. C, & Rubeo ad /. 12.de acqtircnd. vcld- 
mittend.pojftjj. Tu, qvi hacc legis, aufibus favc,& judicio 
qvalicunqvemcoexacqvitatcachumanitare benigna in- 
dulgc 

EST ALIQVID PRODIRE TENVS SI NON DATVR 

VLTRA. 



Adjecta. 

1. Crediforibus adverfus debitoris fui debitoremfeu pofTcflb- 

rcm tcrtium non competit aftio fummaria & cxeqvutiva. 

2. Agnatus proximus bona jurc protimifcos creditoribus ncxa 

lucrc fatagcns, ob rcconv cntjonem & expcnfa* non potcft 
evitarc prrftationc mcautionii, ordinarium procriTum,iu- 
ramcntum malitia: xc Iauda^onem, 

3. Evidio&nullitasinunocodcmq jibellocumulan pofTbnr. 

4. Maritui civilcm adionem contra uxorcm adulteramiriflita- 

tam dcfcrc rc £V crinauialitcr agcre potcfl. 

Pen- 



j. Pendenfe conrroverfia de qvalirtre alicnjus prardit bonfs 
qvintumvis feudalibus admixtipoficftloejusfiliabus.ad- 
judicanda cft » usqve duma rratribus velagnatisprobctur 
qvalitas feudalis. 

4. Pecuniahereditariaexigi ncqvit a pofieflbre tcrtio, in qvcm 
fundus hcreditarius cft translatus. 

7. In obligationibus facicndi paena qvidem conventionalis jure 
„ cxigitur, fcd non a fidejulfore, fi principalis ad pa-nam fc 
non obligaverit. 

& Mulicr fi ipfamct ufumfrucTrum bonorum fuorum perceperir> 
derun&omarito, fructus perceptos heredibus illius rcfti- 
tuerc tenetur, nifi maritus ufumrructum ci rcmiferit, atqve 
donavcrit. 

9, Bona hofpitalium jufii cx causacum confenfu& autoritate 

Principisaiienata rcvocari ncqvcunt,qvanrumvisfolcmni- 
tas Canonica ad alicnationcm, neccUaria ftritfe non fucrit 
obfcrvata. 

10. Etfi in ludo fortunx vel mifto perdcns pccuniam, folvcre 

eam non tencatur, folutam tamcn in foro Saxonico per 

condictionem rcpetere ncqvit. 
H. Non poteft fe reus libcrarc ab actione mjuriarum, civilitcr & 

adzfttmationcm intcntata, fi antelitiscoittcftaiionem de 

bona famainjuriati judicialiter tcUetttr. 
12. Non indulgcndum eft carnifici, ut c*trahens cadavcr ejus qvi 

femctipfum necavit,Incrctiicomnia,qvjr in loco necis per- 

petraugladioattingere potcft, vclut ipfemet, pro arbk 

trio fuo, mulctct, qvi cadaverabrutorumexcoriirunr, 
Itiduplicatoetiam adutterio,ad inrcrccflionemconjugum, 

pcenaordinaria mortis & fuftigationis reraitri atqvc rcle- 

gationis fubftitui potcft> tam dc jurc communi Carfarco 

qvam Saxonico. 

14. Vidua maritum defimetum injiiria amciens parte fua hcre- 
ditaria ex bonis maritr fibt debita privari porcft. 

15. Furiofus temporc intcrvalli uxoricidium committens ordi- 

nariapocnanoneftplcctcndus. 

GLORIA. TRINVNIDEO MODERATORt NOSTRO. 

Sic 



CIc, age,quid valcant vires, quid ferrc 
^ recufents 

Egregibtentesaufibus,ingenii. > 
Magnx fert opcne fru&us nunc melTor 

opimos, 

Sic capies ktudes eximiumq; decus- 

I(a vovet Eximio Dn. Rclpondenti 
GEORGlUsApAMUS@trUW/D. 

FOrtibus & foncs,pr£claro deq; parcntum 
Naticondigniftcmmatcprovcniunt 
Hujus & infignis Tua magnum induftria fignu 

Dat, T I M JE E , decus qva patrium rcfcrcs 
Poftremo cathcdram datur hanc dum fcande- 

rcAmicc, 

Ultima cordcTibi hxc fiindere vota juvat 

Qvum ult mi virc hic pjxrftdendo Tibi adfiitam , 
TIMiEEhorKuatiffimc^qviadcxemplum magni 
Paientis Aviquc iblcrtia oroniod pcrtiaaci men- 
tcm tuam componcre fatagif fbrtunam rebuf 
tois agctdif pcrpctuo bcnign;m ac propitiam 
exopto, mciqvc mcmoriam bcnivolam com- 
mendo 

^ Adamus Cortrejus. 

F I N I S. 
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